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Preface

The year of 2021 was a milestone in the history of the Communist Party of
China (CPC) and our country, and it also witnessed the start of the 14th
Five-Year Plan period.From the second half of the year of 2020, theglobal
shipping market, which had experienced supply and demand imbalance,
came dramatically froma buyer’s market to a tight market. The ongoing
COVID-19 pandemic in overseas countries, the mixed prospects of major
economiesfor recovery, and the supply chain crisiscaused by the shortage of
seafarers, the low turnover rate and the lagging infrastructure construction,
had contributed to the situation, which was going up high with the ensuing
impact of the Suez Canal congestion, the increase of commodity prices, and
other external factors. The overall performance of the international
shipping market exceeded expectations, being the highest ever since the
global financial crisis in 2008, which was evidenced by the ongoing high
prices of the international container shipping market and the significant

rebound of freight rate of the global dry bulk shipping market.

Last year, facing the profound changes of the world and the outbreak
ofpandemic both unseen in a century and the daunting challenges posed by
the upsurge of deglobalization, unilateralism and protectionism, the CPC
Central Committee with Comrade Xi Jinping at its core, always provided
overall leadership in its commitment to safeguarding economic globalization.
China’s door of opening-up was kept open even wider in the past year. We
successfully hosted a number of national-level expos, including the China
International Import Expo, the China International Fair for Trade in
Services, the China International Consumer Products Expo, and the China
Import and Export Fair. To open more sectors, we formulated the 2021
version of the negative list for foreign investment and the first negative list
for cross-border trade in services.We also accelerated the construction of
new areas for opening up by pushing the legislation of the Hainan Free
Trade Port Law, and by implementing 19 new measures of reform and
innovation to facilitate trade and investment in pilot free trade zones. All
these haveinjectedfresh impetus and vigor into the wotld economy which

was struggling to survive the pandemic.

Under the guidance of the Xi Jinping Thought on Socialism with Chinese
Characteristics for a New Era and the guiding principles of the Party’s 19th



National Congress and the plenary sessions of its 19th Central Committee,
Guangzhou Maritime Court intensively studied the Xi Jinping Thought on
Rule of Law, and implemented the important concept of building a
maritime community with a shared future into itspractice of maritime trial.
With major efforts to modernize the court’s system and capacity for trial
and to serve the construction of the Guangdong-Hong Kong-Macao
Greater Bay Area and the pilot zone for socialism with Chinese
characteristics, the court shouldered new responsibilities and made new
accomplishmentsin safeguarding the new ground of opening up, faithfully
tulfilled the duties and responsibilities entrusted by the Constitution and law,
and handled every maritime case in a just and efficient manner.In the year,
Guangzhou Maritime Court retained its place among the top three maritime
courts of China on the openness of judicial process. Highlights of work in
the year included the case involving the Greek bulk carrier “Angelic Power”
and the completion ofthe website “China Maritime Trial”.

For the year 2021, through case study on issues such as maritime
administrative litigation, freight forwarding, cargo transportation and judicial
confirmation,as well as enforcement objection action, the court would like
to pinpoint the risks and present some solutions and suggestions to
shipping market participants and relevant authorities for reference. It is
hoped that this report will help toguide and promote the healthy

development of the ocean economy.



Prefacio

2021 é um ano marcante na histéria do Partido e do Pais, e também
0 primeiro ano do "14° Plano Quinquenal”. A partir do segundo semestre
de 2020, o desequilibrio entre oferta e demanda no mercado mundial de
navegacao passou rapidamente do excesso de oferta para uma escassez de
oferta. A repeticdo da epidemia ocorrida no exterior, a diversificacdo do
processo de recuperacdo das principais economias, a escassez de
maritimos, a diminuicdo da eficiéncia do giro de commodities e a
defasagem da infraestrutura colocaram a cadeia global de fornecimento
de transporte maritimo em uma posicdo dificil. Além disso, devido a
fatores externos, como o bloqueio do Canal de Suez e o aumento dos
precos das commodities, 0 mercado global de transporte maritimo
internacional superou as expectativas, atingindo o nivel mais alto desde a
crise financeira global de 2008, os precos do mercado internacional de
transporte maritimo de contentores continuaram a ser elevados, e 0s
precos no mercado internacional do transporte maritimo a granel seco
aumentaram significativamente.

Diante das grandes mudancas que ndo foram vistas em um seculo, da
epidemia do seéculo, e do severo desafio colocado pela tendéncia de
antiglobalizacdo, unilateralismo e protecionismo, considerando a
estratégia geral, o Comité Central do Partido com o camarada Xi Jinping
no nucleo, protege e promove o0 processo de globalizacdo economica,
para que a China se torne cada vez mais aberta, especialmente por meio
de: organizacéo e realizacéo de varias exposi¢coes de nivel nacional, como
Exposicdo Internacional de Importacdo da China, Feira Internacional de
Comeércio de Servigos da China, Exposicéo Internacional de Produtos de
Consumo da China, Feira de Cantéo, etc.; elaboracdo da lista negativa
para investimento estrangeiro de 2021 e da primeira lista negativa sobre o
comércio transfronteirico de servigcos, com objetivo de expandir
continuamente o0s setores abertos para 0 mundo exterior; formulacdo da
Lei do Porto de Livre Comercio de Hainan e promoc¢éo da implementacéo
de 19 medidas de reforma e inovacao sobre a facilitagdo do comércio e do
investimento em zonas francas piloto, com objetivo de acelerar a
construcdo de novas zonas especiais abertas ao mundo exterior. Todas
essas acoes e medidas trouxeram uma "brisa de primavera de abertura”
para a economia mundial, que luta para avancgar na sombra da epidemia.



No ano passado, guiado pelo Pensamento de Xi Jinping sobre o
Socialismo com Caracteristicas Chinesas para uma Nova Era, o Tribunal
Maritimo de Guangzhou seguiu de forma abrangente as diretrizes do 19°
Congresso Nacional e de todas as sessdes plenarias do 19° Partido
Comunista Chinés, estudou minuciosamente e aplicou o pensamento de
Xi Jinping sobre a regra de direito, insistiu em incorporar o importante
conceito do Secretario-Geral Xi Jinping de construir uma comunidade
maritima no trabalho de julgamento maritimo, envidou esforcos para
modernizar o sistema judicial e a capacidade judicial, assumiu novas
responsabilidades em termos de garantir 0 novo padrdo de abertura ao
mundo exterior com base no atendimento da constru¢do "duas zonas",
cumpriu fielmente as suas fungbes conferidas pela Constituicdo e pelas
leis e julgou todos os casos maritimos de forma justa e eficiente. Nesse
ano, o Tribunal Maritimo de Guangzhou continuou a figurar entre 0s trés
principais tribunais maritimos do pais em termos de transparéncia judicial
maritima, e tratou adequadamente o caso do navio grego "Angelic
Power", finalizou a construcdo do site "Julgamento Maritimo da China",
etc.

Usamos casos aqui para explicar questdes juridicas, como procedimentos
administrativos maritimos, agenciamento de carga, transporte de cargas,
confirmacdo judicial e objecdo a execucdo que ocorreram em 2021,
especificando riscos e apresentando contramedidas e sugestbes para
empresas e autoridades portuérias e maritimos relativas, a fim de orientar
e promover o desenvolvimento saudavel da economia marinha.
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I. General Information of Maritime Trials

(I) Overall performance

In 2021, Guangzhou Maritime Court accepted 4092 new cases, up 43.08% than last year
with an increase of 1232 cases. With the 589 pending cases of previous year, the number
of new cases and pending cases totaled 4681, up 35.52% than last year with an increase
of 1227 cases. There were 3979 cases closed, up 38.88% than the previous year with an
increase of 1114 cases, which indicated a closing rate of 85%, up 2.05% than last year.
The ratio of closed cases to accepted cases was 97.24%. The new accepted cases
involved a total value of CNY 8 billion. 50.07% of the cases were withdrawn or closed

through mediation, and 77.63% of the cases were closed with the parties accepting
first-instance judgments.

Cases accepted, pending, and closed in 2021
compared with last year over the same period
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Among the new cases accepted by the court, there were 2211 civil cases, accounting for
54.03%o0f the new accepted cases, 283administrative cases, accounting for 6.92%, and

1598 enforcement cases, accounting for 39.05%.
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The proportions of different new cases in 2021

B Civil cases
B Administrative cases

H Enforcement cases

6.92%

Of the 1937 new civil cases accepted in first instance, 78 causes of action were involved.
The top three causes included contract disputes over cargo transportation at sea and
sea-connected waters, freight agency contract disputes at sea and sea-connected waters,

and crew labor disputes.

The pl'OpOl'tiOl'lS of different H Freight Agency Contract Disputes at
first-instance civil cases in 2021
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Among the cases closed by the court, there were 2155 litigation cases (inclusive of 1819
first-instance civil cases and 336first-instance administrative cases), accounting for
54.16%of the total cases closed, 271 non-litigation cases, with a percentage of 6.81%,

and 1553 enforcement cases, accounting for 39.03%of the total cases closed.

Among the litigation cases closed in first instance, there were 1034 cases concluded by
judgment, accounting for 47.98%, 473 concluded by mediation, accounting for 21.95%,
606 granted to be withdrawn by a ruling or ruled to be withdrawn, taking up 28.12%, and

42 closed by other means, accounting for 1.95%.

In 2021, the court accepted 1598new enforcement cases, while there were 105 pending
cases of previous year. With 1553 cases effectively enforced, 91.19% of the enforcement
cases were concluded by the court. Among them, 98.18% with available property for
enforcement were enforced within statutory periods, 100% were successfully enforced or
discontinued according to law, and online auction covered 100% of the cases, with a total
enforced value amounting to CNY 484,989,700.

(IT) Characteristics of the trial and enforcement work in 2021

1. The number of newcases approaching its all-time highs. Throughout the year,
the court accepted 4092 new cases, only second to the case number 0f2019 which
registered 4260. The number of new cases accepted by the court had returned to the
pre-pandemic level. The 3979 closed cases also ranked second in the kind in the history

of the court.

2. Arecord high of administrative litigation cases being accepted and closed. In
2021, the court accepted 271 administrative litigation cases in first instance and
concluded 336 cases, both presenting significant increase than the numbers of cases
accepted and closed in previous years. The campaignsaiming at improving themarine
ecological environmentin recent years were the major contributor to the increase of this
type of cases, among which litigation casesinvolving mass participation made up the

majority.

3. Anincrease of the proportion of cases involving foreign elements. In the past
year,the court accepted747first-instance civil cases involving foreign elements, Hong
Kong, Macao andTaiwan, accounting for 38.56% of the new first-instance civil cases,
up13.75% than the previous year. The court closed 627first-instance civil cases involving

foreign elements and Hong Kong, Macao and Taiwan, taking up 34.47% of all the civil
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cases concluded in first instance, up 5.15% than last year. The proportion of
first-instance civil cases involving foreign elements, Hong Kong, Macao and Taiwan was
on the rise, the numbers of accepted cases and closed cases both taking up more than

one third of the total accepted civil cases andthe closed civil cases in first instance.

4. Notable results achievedin diversified dispute resolution. By relying on the
expertise of lawyers, specially invited mediators andindustry associations, the court had
arranged entrusted mediation and joint mediation and successfully resolved a great deal
of disputes before and during litigation. Throughout the year, the court handled and
closed 52 cases that required judicial confirmation of mediation agreements, up188.89%
than last year, with an increase of 34 cases. The diversified dispute resolution mechanism

has delivered notable results.

5. Successful practice to deliver quality cases.Fan, Guo v. Huang, Zhou, Lno on dispute
over liability for personal injury at sea was listed in the 2020 typical cases of maritime trial of
China published by the Supreme People’s Court, Insurance company A (Taiwan) v.shipping
line B (Liberia), shipping line C (Taiwan), Lin, Zhang on dispute over liability for compensation for
ship collision damage was among the 10 typical cases by the people’s courts on protection of
the rights and interests of Taiwan compatriots published by the Supreme People’s Court
in 2021.SUMPU, Chen v. PIL. on dispute over contract of carriage of goods by sea was listed by the
high court of Guangdong in the third batch of typical cases of cross-border disputes in
the Greater Bay Area handled by Guangdong courts. Lai et al. on dispute over liability for
personal injury at seawas among the 10 typical cases of civil legal assistance of Guangdong
province in 2021. Wu *Xian v. Wn *Da on partnership contract dispute was discussed in Issue
No.8 of 2021 of theCourt and Case,a bimonthly publication of the High People’sCourt of

Guangdong Province.

6. Readiness to shoulder the responsibility of maintaining maritime justice. In
the trial of a case of dispute over contract of carriage of goods by sea, the foreign party
involved in the case applied with the foreign court for an anti-suit injunction and the
request was satisfied, although an effective ruling had been rendered to dismiss the
party’s jurisdiction objection presented on the ground that there was effective arbitration
clause under the bill of lading. To protect the judicial sovereigntyof the state, Guangzhou
Maritime Court granted the domestic party’s application for maritime injunction to order
the foreign party to withdraw the anti-suit injunction within given time. In another case
which involved arrest and auction of a foreign ship, despite multiple difficulties including
the epidemic prevention and control, impact of typhoon, and the risk of abandonment of

crew, the courtplayed an active role in the case, including invoking the precise provisions
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of international treaties, extending coordinated actionsand engaging third-party custody
service and the mechanism of “cloud justice” (which literally means the administration of
justice in the cloud), and finally managed to assist foreign crew to protect their rights and
interests and dissolve the risksof abandonment ofship management by the owner and the

humanitarian crisis that might otherwise arise if the crew were abandoned.

7. A new stage for maritime enforcement, as manifested in the following aspects.
First, the court’s warning notice for enforcement punishment, which was the first one in
the province, was recommended by the high court as an innovative enforcement measure
for extensive application. Second, a coordinated enforcement mechanism was established
by signing the AIS data collaboration agreement with Southern Navigation Service
Center, which provided technical support for the location and regulation of vessels under
arrest. Third, a big data smart system for assessment of ships to be sold through online
auctionis in development, which, once completed, will facilitateprice negotiationsby
providing referential data to the interested parties and hence cut valuation costs. Forth,
intensifying efforts were made to promote online judicial sale of ships and maritime
enforcement was exercised with transparency, as the full process, including the viewing
of the auction item, price negotiation, and transfer of the auctioned ships could be

carried out online.
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II. Maintaining the Order of Rule of Law of Maritime Administration According
to Law

— Issues and suggestions concerning maritime administrative litigation cases

(I) The appropriatepersonto perform on behalf of the party concerned

Many oyster farmershad set up a lot of illegal oyster aquaculture installations in the sea
areasof A,while they did not hold a certificate for the use of sea area or an aquiculture
license, which had caused serious damage to the localecological environment. The local
fisheryadministrative division therefore removed these illegal installations from thesea
area on behalf of the oyster farmers. Some of the oyster farmers were dissatisfied with
the removal operation andtherefore filed an administrative lawsuit before the court. The
courtheld that the local fishery administrative division wrongly applied the law and the

removal of the illegal installations on behalf of their owners was in violation of the law.

Performance on behalf of the party concerned means, when the party concerned refuses
to perform or is unable to perform an obligation, the administrative organ will proceed
with the performance of the obligation that is prescribed by the laws and regulations or
the obligation of the party determined by the administrative act. And the administrative
organ will charge necessary expenses for the compulsory enforcement. This mechanism
enables administrative organs to make flexible response to different situationspromptly
and efficiently. It also enables administrative organs to engage professional third-party
institutions to deal with problems such as environmental pollution or traffic obstruction,
through which the mobilization capability of administrative organs and the expertise of
professional institutions are combinedto save administrative resources and improve the
efficiency of governance. However, under the Chinese law, this performance mechanism
only applies to circumstances where the party concerned fails to perform its obligation to
remove the nuisance or to restore to the original condition, or the consequences of the
non-performance have endangered or will endanger the traffic safety, have caused or will

cause environmental pollution or have damaged or will damage natural resources.

The issue as regards thepersonto perform on behalf of the party concerned is of special
concern.Pursuant to Article 34 of the Administrative Compulsion Law of the People’s Republic
of China (hereinafter the “Administrative Compulsion Law”), “Where, after an administrative
organ makes an administrative decision according to law, the party concerned fails to
perform obligations within the time limit as determined by the administrative organ, the

administrative organ with administrative enforcement power shall conduct enforcement

40



according to the provisions of this Chapter.” “This Chapter” referred to in this provision
is Chapter IV, and Section 3 of this chapter sets forth some provisions to be complied
with for the performance on behalf of the party concerned.It is obvious that only the
administrative organswithadministrative enforcement powermay conduct enforcement
according to the provisions of the Administrative Compulsion Law. In this case, the fishery
administrative division does not have the administrative enforcement power and thus it
could not remove the illegal installations on behalf of the oyster farmers. The court held
that the administrative organ was wrong in the application of law and its administrative
act was illegal, and that for administrative organs without the administrative enforcement
power, they shall apply to the people’s court for enforcement according to the provisions

of Chapter V of the Administrative Compulsion Law.

We suggest that if the party concerned does not apply for administrative reconsideration
or instituteadministrative litigation within the time limitas provided by law, and it also
refuses to perform theadministrative decision, the administrative organ should firstfind
out whether it has the power of compulsory administrative enforcement according to law.
If the administrative organ has the power of compulsory administrative enforcement, it
may proceed with the enforcementin accordance with the provisions of Chapter IV of
the Administrative Compulsion Law, otherwise, it shall follow the provisions of Chapter V

of the Law to apply to the people’s court for enforcement.

(IT) The actionability of the decision onidentification of marine traffic accident

liability

A serious water traffic accident occurred when asand-carrying vessel capsized and sank,
which took a heavy toll of crew lives. After the accident, the Maritime Safety
Administration of the People’s Republic of China (“MSA”)sent an investigation team
according to the relevant laws and regulations to investigate and identifythe nature and
liability of the accident, to providesuggestions on safety management and punishments
onthe liable party, and toissue the accident investigation report. The ship owner refused
to accept the report and filed an administrative lawsuit to the court, requesting the court
to order withdrawal of the MSA’s investigation report. The court dismissed the lawsuit
of the plaintiff on the ground that the identification of the traffic accident liability in
theaccident investigation report was not a specific administrative act and thus was not

within the acceptance scope of administrative litigation.

The actionability of decisions on marine traffic accident liability has been a controversial

issue for a long time, andthe judicial practice in this respect is unsettled. In earlier times,
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courts generally did not accept administrative lawsuits in complaint against the decisions
on marine traffic accident liability, until in May of 2019the Fourth Civil Division of the
Supreme People’s Court made it clear in the Reply to the Consultation Letter of the Maritine
Safety Administration of the Ministry of Transport on the Actionability of Maritime Investigation
Conclusionsthat lawsuits brought against maritime investigation conclusionswere within the
acceptance scope of administrative litigation.After that, maritime courts began to accept
and handle administrative litigation cases involvingdecisions on identification of liability
for marine traffic accidents. However, debates on this issue are still going on.The
enactment of the amended Maritime Traffic Safety Law of the People’s Republic of Chinaon 1
September 2021 brought new changes to the actionability of decisions on marine traffic

accident liability.

In the document of the Legislative Affairs Commission of the Standing Committee of
the National People’s Congress, titled “Opinion on Whether the Identification of Traffic Accident
Liability is a Specific Administrative Act and Whether It is Within the Acceptance Scope
of Administrative Litigation” [Fa Gong Ban Fu Zi (2005) No.1], it is provided that “Pursuant
to Article 73 of the Road Traffic Safety Law of the People’s Republic of China, the decisions on
identification of traffic accident liability made by the traffic administrative department of
the public security organ shall stand as evidence for the handling of the traffic
accident. Therefore, the identification of traffic accident liability is not a specific
administrative act and thereforeis not subject to administrative litigationin the people’s
court. If the party concerned does not accept the civil compensationdetermined in
thedecision on traffic accidentliability, it may institute civil litigation to the people’s
court.”The said opinion concerns the issue of decisions on road traffic accident liability.
However, the principles also apply to the identification of the liability for marine traffic
accidents. The decisions, conclusions and reports on investigation of marine traffic
accidents made by the water traffic administrative organs are in nature the same with the
decisions on traffic accident liability made by the traffic administrative department of the
public security organ. The issuance of these documents is not a specific administrative
act. Pursuant to Article 73 of the Road Traffic Safety Law of the People’s Republic of China
(2011 amended), ““The traffic administrative department of the public security organ shall,
in light of the inspected and investigated information on the site of the traffic accident,
as well as relevant conclusions from the inspection and survey, make a written conclusion
of the inspection or survey on the traffic accident in time, which shall be deemed as the
evidence for handling the traffic accident. The written conclusion on the traffic accident
shall state the basic facts, the causes of the traffic accident and the liabilities of the
parties concerned, and be served to the parties concerned.” This echoes the opinion of

the Legislative Affairs Commission by confirming that decisionson identification of
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traffic accident liability is evidence for the handling of traffic accidents and that the
issuance of such decisions by the administrative organ is not a specific administrative act.
Paragraph 2 of Article 85 of the Maritime Traffic Safety Law of the People’s Republic of China
provides that “The maritime safety administration shall, within 15 working days from the
date it receives a maritime traffic accident investigation report, issue a written accident
liability decision as evidence for the handling of the marine traffic accident.”” The
provision confirms that a decision on marine traffic accident liability is of the same
nature with a decision on road traffic accident liability, which shall stand as evidence for
handling ofthe traffic accident. The provision of Article 89 of theMeeting Minutes of
theNational Symposinm on Foreign-Related Commercial and Maritime Trial Workreleased in 2021
also confirms the non-actionability ofthe decisions on marine traffic accident liability. To
conclude, decisions on marine traffic accidentliability are not within the acceptance scope

of administrative litigation.

To promote the credibility of the decisions on marine traffic accident liability and reduce
disputes with the parties concerned over liability identification decisions, we suggest that,
on one hand, maritime administrative organs should improve the capability and efficiency
in conducting maritime investigations; on the other hand, they should establish adequate
investigation procedures toimprove investigation transparency and to encourage more
participation of the parties involved in marine traffic accidents, so as to fully protect the
rights of the parties. Maritime administrations may also provide remedies to the parties
concerned by introducingspecial mechanisms for the supervision and correction of the

decisions on marine traffic accident liability.

(IIT) The assessment and appraisal procedures beforeimposing administrative

punishment

The marine surveillancegroup of B determined thatthe Fisheries Cooperative Association
C illegally occupied a sea area of 112 hectare (about 1.12 km?) without obtaining the
right to use the sea area, and thus imposed a fine of more than CNY 470 million and
ordered C to return the illegally occupied sea areas and restore the same to the original
state. C refused to accept the administrative punishment decision and applied to the local
government of B for administrative reconsideration. The local government maintained
the administrative punishment decision. C refused to obey the administrative punishment
decision and the administrative reconsideration decision and thus instituted an

administrative action to the coutt.

Upon examination, the court found that the illegally reclaimed area determined by the marine
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surveillance group under the administrative punishment decision was based on a plotting
report that was made following illegitimate procedures. Site survey revealed that some of
the boundary points for the plotting were not appropriate, hence a wrong plotted area.
The decision also involved redundant punishment. The court hence ordered to withdraw

the administrative punishment decision and the administrative reconsideration decision.

During investigation and evidence collection before imposing administrative punishment,
administrative organ will usually engage third-party institutions to make assessment and
appraisal, and the assessment and appraisal conclusions will become important basis for
making the administrative punishment decisions. We suggest that administrative organs,
before making assessment and appraisal, should firstconfirm the undisputed part of the
facts and clarify the contents to be assessed and appraised. In the selection of assessment
and appraisal institutions, administrative organs should examine the qualifications of the
assessment and appraisal institutions and make selection in a fair and transparent
manner,such as by consultation with the party concerned and open lottery. When
confirming the items subject to assessment and appraisal, the party concerned shall be
informed to present at the site to witness. Administrative organs should promptly inform
the party concernedof the assessment and appraisal results and allow time and channels
for the party concerned to raise objection to theassessment and appraisal results,
ensuring that the rightof the party concerned to make representations and appeal is
protected. By making assessment and appraisal following valid and fair procedures to
fully protectthe rights of the party concerned during theassessment and appraisal,
administrative organs will be standing on solid groundswhen imposing administrative
punishments, and be able to improve thecredibility of administrative organs and reduce

administrative disputes.

44



ITI. Maintaining the Order of Rule of Law of the Freight Forwarding Market
According to Law

— Issues and suggestions concerning ocean freight forwarding disputes

(I) Dealing with ocean freight forwarding disputes involving both civil and

criminal issues

Company A and Company B concluded a contract of carriage, whereby Company A
entrusted Company B to book space, load, and arrange transportation for the cargo of a
third party at ports, and the relevant expenses incurred during transportation would be
paid by Company B first which would be reimbursed by Company A upon confirmation
of the bills. Company A requested Company B to contact Company C for the booking
and cargo transportation business. Company B then signed an ocean freight forwarding
contract with Company C to entrust Company C to make arrangements for the aforesaid
business. After Company C transferred to Company B the bill of ladingit had received
from Company A, Company B advanced payment to Company C. Upon receipt of the
payment, Company C paid the balance amount, after deducting profits and agency fees,
to Company A as freight costs. Company B lodged separate lawsuits against Company A
for failure of paying the expenses already paid by Company B, and against Company C

for fraud and provision of false documents.

The effective written judgment found that the transaction was in fact involving a closed
loop paymentamong Company A and Company C and a third party, in whichCompany A
started the loop by engaging the services of Company B, and Company B entrusted
Company C which then circulated payment back to Company A. This was completed by
a scheme of presenting documents without transit of cargo. In fact, no carriage of cargo
or freight forwarding was involved. All the transportation documents, including the bill
of lading, were forged and edited with computer technologyby Company A, and all the
details of the shipper, carrier, cargo description, and quantity were fabricated. In fact, the
legal representative of Company A andemployee of Company C had been investigated
by the public security organfor suspected fraud of contract.The court’s effective written
ruling held that as the legal representative of Company A and employee of Company C
were under investigation andwere subjected to compulsory measures by the public
security organ for suspected fraud of contract during transaction, and that the same facts
were involved in the two lawsuits, in accordance with the provision of Article 11 of the
Provisions of the Supreme People’s Court on Certain Issues Related to Suspected Economic Crimes
Involved in Economic Dispute Cases, which provides that “The people’s court, in the trial of

acase of economic dispute, determines that the case is not aneconomic dispute but is
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suspected of involving economic crime, shall rule to dismiss the lawsuit and transfer the
case files to thepublic security organ or the procuratorate”, the court therefore dismissed
the lawsuits brought by Company B against Company A and Company C and transferred

the case files to the public security organ for further investigation.

How to properly handle civil and commercialcase intersecting with criminal offence has
long been a tough issue in judicial practice. In general, when dealing cases of this kind,
the principle of “separate trial” is applied. That is, civil and commercial case and criminal
case, both involving the same party but with different facts,should be tried in separate
proceedings. However, if a civil case involves criminal offence with the “same facts” and
the “same party” involved, the case shall be referred to the public security organ. This
will help to save judicial resources, find the facts of the case more efficiently, and protect

the legitimate rights and interests of the party concerned.

We suggest that, in the event of civil and commercial disputeintersecting with suspected
criminal offence, the aggrieved party should promptly report to the public security organ
once it suspects the other party of being involved in criminal offence and cooperate with
the investigation of the public security organ actively. The civil and commercial dispute
will be settled in the criminal proceedings, or the aggrieved party may bring civil litigation
after the conclusion of the criminal proceedings. Both will help solve the dispute quickly.
If the civil and commercial dispute and the suspected criminal offence involve different
parties or different legal relationships, and the case is not an economic crimeinvolving
mass participation as provided by law, the party shall resort to civil proceedings promptly

for resolution of the dispute.

(IT) The liability of freight forwarder for the dumping of containers by carrier

In a dispute over ocean freight forwarding contract, Company A entrusted Company B
to arrange transportation for a shipment of lamps from Shekou, Shenzhen to Apapa, in
transit through Nansha port, Guangzhou.After accepting the consignment, Company B
booked space with Company C. But when the cargo was due to be loaded on board,
Company C dumped the containers due to lack of space, and the cargo was not shipped
as scheduled. Company B informed Company A of the dumping promptly and changed
the shipping time. Later, due to tight shipping schedule, the cargo departed fromNansha,
Guangzhou, in transit through Hong Kong, and finally arrived at the destination
port.Company A paid Company B additional charges onthe overtime storage
andcontainer demurragedue to the shipping delay caused by the dumping, but Company

A held that such charges were not reasonable and therefore filed a lawsuit to the court to
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recover the amounts from Company B. The court’s effective written judgment held that
the dumping of containers by Company C was a decision of the shipping line depending
on the cargo loads to be carried, and Company B, in the capacity of a freight forwarder,
was not in a position to interfere. Company B was not to blame, for it had fulfilled the
obligation of notification.The court considered, by taking into account of these factors,
the reasonableness and necessity of the charges on overtime storage and container
demurrage demanded by the plaintiff, and finally supported part of the amounts claimed

by Company A.

It becomes difficult to get a shipping space, as the outbreak of COVID-19 pandemic has
brought tight international logistic capacity and rising freight rate of container ships. In
such circumstance, it is not uncommon for dumping of containers by shipping lines. The
dumping of containers not only causes delay of delivery of cargo and gives rise to trade
disputes, but also incurs extra charges onovertime storage, transshipment, etc. Should
freight forwarders be held liable for the loss caused by dumping of containers? In our
opinion, we should take into account of the cause of dumping to see whether the freight
forwarder is at fault, and the causation between the dumping reason and the loss actually
incurred, so that we can finally determine the loss amount. If it is on the part of the
carrier that decides to dump the containers and the freight forwarder is not to blame, the

freight forwarder then shall not be held liable for making compensation.

We suggest that, to reduce and avoid circumstance of dumping of containers by carrier,
Chinese shippers or consignors should choose reputable and credible freight forwarders.
For those goods that require timely delivery, space should be booked in earlier time, and
pre-departure formalities should be completed in time, so as to ensure that the goods will
enterthe warehouse and port area ahead of time. Freight forwarders, after the receipt of
a dumping notice from shipping lines, should notify theirclients, arrange transshipment
and prepare documents according tothe clients’ instructions, and negotiate with shipping
lines for the reduction of extra charges, so as to minimize the loss of dumping. Freight
forwarders should also preserve relevant evidence for the determination of liability in the

future.

(IIT) The difficulty indetermination of cargo value in the case of declaration by

purchasing export license

For the purpose of performing the sales contract with KK, Company A booked space
with Company B to entrust Company B to arrange transportation for a 20-foot container

by sea from Shekou, China to Incheon, South Korea. Company B issued a photocopy of
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bill of lading in its own name to Company A, whereby the parties agreed that cargo was
to be carried from container yard to container yard and telex released. Company A was
responsible for export declaration. After accepting the consignment, Company B booked
space with Company C. However, the cargo wastaken delivery at the destination port
ofIncheon, while Company A had not yet given telex release instruction. Company
Athen demanded Company B to compensate nearly CNY 700 thousand for the loss of
cargo. The effective written judgment held that the cargo was taken delivery without the
telex release instruction of Company A during the period of Company B’s responsibility,
and the cargo shall be deemed lost, since Company B said it did not have knowledge of
the whereabouts of the cargo. Company B, for breach of the agreement of the parties
on telex release of cargo, shall compensate Company A for the loss of cargo according
to law. However, since the cargo involved in the case was declared under a purchased
export license, the value of cargo indicated on the declaration form was even lower than
one tenth of the actual value of the cargo. The declaration form therefore could not be
used to determine the cargo value. And, as Company A could not provide other evidence

to prove the cargo value, the court dismissed the litigation request of Company A.

Declaration by purchasingexport license in general means that an enterprise, which hasno
license for import and export business, oralthough with such license it does not make
declaration in its own name,purchases export contract, export verification form or other
documents from another enterprise that has such license. The enterprise then will be able
to make declaration in the name of others by paying some fees. Through this declaration
mechanism, the nominal exporter is actually conducting fictitious export trading, which
will cause negative effect on the normal export trading orders and may easily give rise to
tax frauds. The relevant persons involved in declaration by purchasing export license may
have to bear administrative liability and civil liability for breach of the provisions of law
In this case, Company A underdeclared the cargo value by purchasing export license and
therefore the declaration form could not be used as a basis to determine the cargo value.
And since Company A could not provide other corroborative evidence, the litigation

request of Company A was dismissed due to its failure to meet the burden of proof.

We suggest that enterprises without license for import and export business should follow
normal procedures to export their products through foreign trade agents and declare the
cargo valuetruthfully. When accepting entrustment, customs brokers should exercise due
diligence to protect the interests of their clients, confirm with the clients on the specific
declaration method, and fully explain the implications and risks ofdeclaration of cargo by

purchasing export license to clients.
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IV. Maintaining the Order of Rule of Law of the Ocean Freight MarketAccording
to Law

— Issues and suggestions concerning disputesover contract of carriage of goods by sea

(I) Identifying the lawful holder of an order bill of lading

In a dispute under a contract of carriage of goods by sea, Company A sold a batch of
men’s clothing to Company B in Turkey and entrusted Company C with space booking,
trailer, loading, unloading, container sealing, and storage. Company D issued an on-board
order bill of lading in the capacity of the agent of Company E. After the cargo arrived at
the destination port, Company D and Company E delivered the cargo without receiving
a bill of lading endorsement by the shipper Company A, thus causing economic loss to
Company A. Company A therefore brought an action against Company D and Company
E, requesting the court to order Company D and Company E to bear joint and several
liabilities by making compensation for the loss of cargo at CNY 1.99 million plus interest
thereon, and to bear all the legal costs of the case. The court of first instance ruled that
Company E should compensate Company A for the loss of the goods at CNY 1.99
million plus interest thereon. Company E appealed against the first instance judgment.
The court of second instance dismissed the appeal and affirmed the original judgment.
Company E applied for retrial, but its application was dismissed by the Supreme People’s

Court.

The effective court judgment held that Article 71 of the Maritime Law of the People’s
Republic of China (hereinafter referred to as the “Maritime Law”) provides that “a clause
in the bill of lading stating that the goods are to be delivered to the order of a named
person, or to order, or to bearer, constitutes such an undertaking”, and Article 79(2)
provides that “an order bill of lading may be negotiated with endorsement to order or
endorsement in blank.” Accordingly, when Company E as the carrier issued the order bill
of lading stating Company A as the shipper, it constituted Company E’s undertaking to
the shipper to deliver the cargo only with Company A’s endorsement on the bill of lading,
Company A had control over the cargo through the function of the order bill of lading.
After the cargo at issue arrived at the port of destination, Company E did not fulfil its
obligation of due diligence in reviewing whether the consignee was the lawful holder of
the bill of lading, and delivered the cargo to the third party which was not involved in the
case. Although the third party held the original bill of lading issued by Company E, such
bill of lading had not been endorsed by the shipper, Company A, and therefore the third
party was not the lawful holder of the original bill of lading. Company E also failed to
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provide other evidence sufficient to prove that the third party was the lawful holder of
the original bill of lading, Therefore, Company E’s delivery of the cargo at issue to the
third party violated applicable provisions of the Maritime Law and was a misdelivery.

Company E should therefore be liable for the losses thus caused to Company A.

We suggest that carriers who have issued an order bill of lading to exercise due diligence
in reviewing whether the bill of lading held by the consignee has been endorsed by the
shipper. If the cargo arrive at the port of destination and the carrier delivers them to the
holder of the bill of lading that has not been endorsed by the shipper, it will be a
violation of the contract of carriage of goods by sea and applicable legal provisions that
an order bill of lading shall be negotiated upon the shipper’s endorsement. The carrier
shall therefore be liable for breach of contract and compensate the shipper for the loss
caused by the misdelivery. When delivering cargo at the destination port, carriers should
take measures appropriate to the nature of the specific bills of lading, and diligently
review the eligibility of the consignees. By being cautious about releasing the cargo

against presentation of an original bill of lading, carriers may be able to reduce loss.

(IT) Identifying the “nature or inherent vice of goods”

In a dispute under a contract of carriage of goods by sea, Company A imported 40,000
metric tons of US. distiller’s dried grains with solubles (DDGS) and entered into a sales
contract with a US. exporter through an import agent. The 36,007.466 metric tons of
goods under the contract were loaded on board Ship C owned by Company B, who
issued a full set of original bill of lading. The cargo at issue was transported to Chiwan
Port, Shenzhen by sea, and the ship did not encounter bad weather or influx of seawater
on deck on her voyage. Ship C arrived at the destination, and after the holds were opened,
it was found that some of the cargo were discoloured and thus damaged. Company B as
the actual carrier was at fault for failing to properly safekeep and care for the cargo.
Company A brought an action against Company B, requesting the court to order
Company B to compensate for the loss of goods at USD 1,094,945 and CNY 8,281,221
plus interest thereon and to bear all the legal costs of the case. The court of first instance
ruled that Company B should compensate Company A for the loss of goods in the
amount of USD 1,055,022.05 and CNY 4,576.56 plus interest thereon. Company B
appealed against the first instance judgment. The court of second instance dismissed the

appeal and affirmed the original judgment.

The effective court judgment held that Article 51 of the Maritime Law provides that “the

carrier is not liable for the loss of or damage to the goods occurred during the period of
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carrier’s responsibility arising or resulting from any of the following causes:...(9) nature or
inherent vice of the goods...If the carrier is exempted from liability in accordance with
the foregoing, except for the cause specified in sub-clause (2), the burden of proof is on
the carrier”. Accordingly, Company B should bear the burden of proof and provide
evidence that the discolouration of the cargo at issue was caused by their nature or
inherent vice. Nature or inherent vice of goods should be understood as inherent and
essential quality or defects of goods that are bound to cause inevitable damage to such
goods during normal transport. Company B argued that the damage to the cargo at issue
was caused by their nature or inherent vice, but the evidence provided by Company B
was Insufficient to prove the existence of such nature or inherent vice. Company B thus
failed to produce evidence to prove that the damage to the cargo at issue was caused by a
reason set out in Article 51(1)(9) of the Maritime Law, and should be liable for

compensation according to Article 46(1) of the Maritime Law.

The expression “nature or inherent vice of the goods” in Article 51(1)(9) of the
Maritime Law originates mainly from Article IV(2)(m) of the Hague Rules, i.e.“Wastage
in bulk of weight or any other loss or damage arising from inherent defect, quality or
vice of the goods”. In other words, the provision on “nature or inherent vice of the
goods” likely originates from “inherent defect, quality or vice of goods”, with “inherent”
meaning “innate, natural feature”. We advise that when delivering goods to a carrier,
shippers should keep records of the condition of the goods at the time of handover and
may, where necessary, consider having the stuffing or loading process of the goods
notarized. A carrier may be exempted from liability only if it is able to produce sufficient
evidence to prove that the damage to the goods has been inevitable even though they
have been transported under the same normal condition and the carrier has exercised

due diligence in caring for the goods as required by Article 48 of the Maritime Law.

(IIT) Application of the “unknown clause”

In a dispute under a contract of carriage of goods by sea, Company A carried a
shipment of copper ingots from the United States to Gaolan, China, and issued a full set
of original order bill of lading. Company B provided financing services to a third party
not involved in the proceedings under a sales contract, and had obtained the full set of
original bill of lading in question for a consideration of USD 2,511,278.445 paid by
issuing a letter of credit. The 24 containers of goods involved in the case were shipped
from the United States and arrived in Hong Kong, waiting for transit. Company A then
asked Company B to provide the Chinese name of the goods, so that the actual carrier,

Company C, could make a customs manifest declaration with China. An inspection of
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the containers was conducted during this time, and the contents inside were found to be
soil rather than the copper ingots stated in the bill of lading. Company B did not take
delivery of the cargo at issue, nor did it submit evidence to Company C to prove the
value of the cargo at issue, so Company C shipped the cargo at issue from Hong Kong
to Ho Chi Minh City, Vietnam for disposal. As Company A failed to deliver the cargo at
issue, Company B brought an action against Company A, requesting the court to order
Company A to compensate for the loss of goods in the amount of USD 2,511,278.445
and bear the filing fees and attorney’s costs of the case. The court of first instance ruled
to dismiss Company B’s claims. Company B appealed against the first instance judgment.

The court of second instance dismissed the appeal and affirmed the original judgment.

The effective court judgment ruled that the cargo at issue were contained and
transported in full containers loaded, counted, sealed and declared by the shipper under
the name of copper ingots, and Company A had noted on the front of the bill of lading
that the actual condition of the cargo at issue was unknown and that it was not
responsible for it. With full container load shipment, the carrier is only obliged to verify
the weight of the goods carried where it is equipped to do so, and is not responsible for
the actual condition, quantity or volume of the goods loaded, counted, and sealed by the
shipper, which is consistent with shipping efficiency and container shipping practice over
the years. It is not against Article 75 or Article 77 of the Maritime Law for the carrier to
note on the front of the bill of lading or any other shipping document that the cargo was
under an alleged name and otherwise unknown. Regardless of whether the document is
negotiable, the unknown clause is valid on the lawful holder of the shipping document
or the consignee. With an unknown clause on the shipping document, the carrier is still
under obligations such as to ensure seaworthiness and care for the cargo and to avoid
unreasonable deviation. However, unless the carrier makes a false note when it expressly
knows or should have known the actual condition of the cargo or unless as otherwise
agreed, the carrier is only liable for carrying the cargo actually loaded in the container
and for any loss of, damage to, or shortage of the cargo as provided by law. The carrier

does not assume such liability for the alleged cargo as stated in the document.

These cases also giverisk alerts to entities that provide financing services. We suggest that
financing service providers should proceed with caution and diligently investigate issues
such as the qualification of the financing entity, the authenticity of the financing
transaction proposed, the authenticity of the subject matter, and the actual solvency of

the financed entity.
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V. Applying the Judicial Confirmation Procedure According to Law
— Issues and suggestions concerningcases of application for confirmation of

mediation agreements

(I) Characteristics of cases concerning judicial confirmation

In October 2020, Ship Y sank in the waters near Zhanjiang, Guangdong, As a result, a
number of crew members, including X and Z, were unaccounted for. Crew member X’s
mother A, spouse B, son C, and daughter D got into a dispute with the employer and
bareboat charterer, E, and the ship owner, I, over compensation matters. Through
mediation conducted by a people’s mediation committee, Individuals A, B, C, and D
reached a settlement and signed an agreement with Companies E and F on 14 November
2020, agreeing that Companies E and F would pay CNY 1.15 million in three instalments
as a final settlement of the above dispute. Companies E and F paid the first instalment
and did not pay the remaining amount as agreed. After repeatedly requesting for the
payment without success, Individuals A, B, C and D brought an action before the court
on 14 September 2021, requesting Companies E and F to pay the remaining instalments
of the settlement. Through trial, the court ruled in favour of the four plaintiffs’ claims
on 29 November 2021. The other crew member Z’s mother G and father H also reached
a settlement with Companies E and F on compensation matters through mediation
conducted by a people’s mediation committee, and signed an agreement on 16 April 2021.
As they agreed on payment in instalments and over a long period of time, Individuals G
and H and Companies E and F jointly applied to the court on 21 April 2021 for judicial
confirmation. On 25 April 2021, the court held that the mediation agreement between
the applicants met the legal conditions for judicial confirmation, and ruled to confirm
that the mediation agreement was valid and that the parties should perform their
obligations thereunder; if either party refused to perform or failed to perform its

obligations in full, the other party might apply to the people’s court for enforcement.

The two said disputes arising out of the same accident, as a result of which some crew
members were unaccounted for, were both settled under mediation administered by a
local people’s mediation committee. In one of these disputes, one party brought an
action before the court for enforcement as the other party failed to perform its
obligations as agreed despite repeated requests for payment. The court supported such
request for enforcement following procedures including filing and hearing of the case.
Nearly a year had passed between the time the agreement was reached and the time an
enforceable judgment was obtained. In the other dispute, the parties jointly applied to the

court for judicial confirmation of their mediation agreement after signing the written

53



agreement, and the court issued a ruling only four days later confirming the validity of
the mediation agreement. Only nine days passed between the time the agreement was
reached and the time an enforceable judgment was obtained. This comparison shows that
where a mediation agreement is reached, the judicial confirmation procedure has
unparalleled advantages in reducing the cost of dispute resolution and improving judicial
efficiency. According to Article 202 of the Civil Procedure Law of the People’s Republic of
China, a ruling made by the people’s court confirming the validity of a mediation
agreement is enforceable. As a special procedure of civil litigation, judicial confirmation
of mediation agreements takes up to 30 days for trial and the applicant is not required to
pay a court fee, as provided for in Article 187 of the Civi/ Procedure Law of the People’s
Republic of China and Article 8 of the Measures for Payment of Litigation Costs. Compared
with litigation procedures, judicial confirmation features shorter review time and zero

litigation costs, but this mechanism is not widely adopted due to scant publicity.

In our opinion, judicial confirmation, as an important scheme for resolution of conflicts
and disputes bridging the gap between litigation and non-litigation, is set up for judicial
guidance and for promoting and safeguarding non-litigation mediation mechanisms. It
has the value of satisfying the need for diversified resolutions of disputes and achieving
judicial efficiency. After reaching a mediation agreement in relation to a dispute, the
parties to the agreement can take full advantage of the judicial confirmation system and
apply to the people’s court for confirming the validity of the mediation agreement. By
this way, they will obtain at minimal cost an enforceable judgment that will facilitate the

performance of their mediation agreement.

(IT) Applying for judicial confirmation

When fishing vessel X, jointly owned by residents A and B of the Hong Kong Special
Administrative Region, sank after a collision with cargo vessel Y, owned by company
C,Individuals A and B instructed their lawyers to file a lawsuit with the court, requesting
Company C to compensate for the loss of the fishing vessel and the loss resulting from
missing the fishing season. After a pre-litigation joint mediation administered by the
court’s specially invited mediator, the parties reached a settlement and signed a mediation
agreement on 2 July 2021. On 6 July 2021, the parties jointly applied to the court for
judicial confirmation. On 9 July 2021,the court confirmed the validity of the mediation
agreement through online judicial confirmation. Company C finally performed all of its

obligations under the judicially confirmed mediation agreement.

The above case is an example of successful application for judicial confirmation in strict
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accordance with applicable statutory procedures. The result is beneficial to both parties
as the mediation agreement is fully performed. According to Article 201 of the Civil
Procedure Law of the People’s Republic of China, Article 33 of the Peoples Mediation Law of the
People’s Republic of China, and Articles 353, 355 and 356 of the Interpretation of the Supreme
Peoples Court on the Application of the Civil Procedure Law of the People’s Republic of China, an
eligible applicant for judicial confirmation must be a party to the relevant mediation
agreement; the application period is 30 days from the effective date of the mediation
agreement; and the application may be made in writing or orally. Where the pre-litigation
mediation is conducted by a mediation organization invited by the people’s court, the
application must be made to the people’s court making such invitation; where the
mediation is conducted by a mediation organization on its own, the application must be
made to a primary people’s court at the location of a party concerned, the subject matter,
or the mediation organization. Where the dispute in relation to the mediation agreement
falls under the jurisdiction of an intermediate people’s court, the application must be
made to the competent intermediate peoples court. Documents and information
required for the application include the mediation agreement, proof that the mediation
has been conducted by a mediation organization, certificates of property ownership
related to the mediation agreement, and the identity, residence, contact information and

other basic information about the parties concerned.

We suggest that applicants for confirmation of mediation agreements shall strictly follow
applicable statutory procedures, or they may risk having their applications declined. In
particular, considering that a case concerning confirmation of mediation agreement relies
on the subjective intent of the parties involved, it is required that the application be made
within 30 days of the effective date of the mediation agreement. It is advisable to apply
to a competent people’s court for confirming the validity of the mediation agreement
immediately following its effective date, in case the terms of the mediation agreement fall

through as either party changes its mind.

(IIT) Scope of application and review criteria of judicial confirmation

Self-unloading sand carrier Y, owned by A, ran aground in waters in Guangdong
Province after she drifted from her anchorage due to a broken anchor chain. The
incident caused damage to the farming facilities and aquatic products owned by eight
aquaculture farmers, including B. After mediation conducted by a people’s mediation
committee, A reached a final settlement on the amount of compensation and signed a
mediation agreement with the eight farmers, including B. The parties jointly applied to

the court for judicial confirmation, and the court ruled to confirm the validity of the
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mediation agreement. As A failed to perform the mediation agreement, B and the seven
others applied to the court for enforcing the mediation agreement that had been
judicially confirmed. In the course of enforcement, it was found that A had no other
property available for enforcement than the vessel involved. As regards enforcement
against the vessel, B and the seven others were not able to directly exercise a maritime

lien, as a ruling on judicial confirmation does not confirm a maritime lien.

The judicial confirmation procedure is quick and convenient, but not applicable to all
disputes resolved through mediation by a mediation organization. For example, in the
above case, B and the seven others were not entitled to a maritime lien on the vessel
through the judicial confirmation procedure. A maritime lien is an in rem claim. Article
357 of the Interpretation of the Supreme People’s Conrt on the Application of the Civil Procedure
Law of the People’s Republic of China provides that where a mediation agreement concerns a
dispute over the confirmation of rights in rem or intellectual property rights, such
agreement does not fall within the scope of judicial confirmation. Accordingly, judicial
confirmation does not apply to: disputes that are not within the competence of the
people’s court; application for confirming the invalidity, validity, or dissolution of
identity-based relationships such as marriage, parent-child relationship, and adoption; and
situations involving the application of other special procedures, procedure for
announcement to urge declaration of claims, and bankruptcy proceedings. Even with
disputes within the scope of judicial confirmation, not all agreements reached between
the parties concerned can be judicially confirmed. Article 360 of the Interpretation of the
Supreme People’s Conrt on the Application of the Civil Procedure Law of the Peoples Republic of
China provides that the court shall dismiss the applicationfor judicial confirmation if the
mediation agreement violates mandatory provisions of the law, impairs the interests of
the country, the public interest, or the lawful rights and interests of others, disrupts

public order and morality, violates the principle of voluntariness, or is unclear in content.

We suggest that when applying for judicial confirmation, parties to a dispute should pay
attention to the scope of application and review criteria of the said mechanism, so that
they can fully use it to protect their rights and interests. On one hand, for disputes within
the scope of judicial confirmation, mediation should be conducted on the principles of
legality and voluntariness regarding subject matter that conforms to applicable provisions.
Application for judicial confirmation of the resulting mediation agreement should be
made in strict accordance with applicable procedures in order to obtain an enforceable
ruling on judicial confirmation. On the other hand, for disputes not within the scope of
judicial confirmation, parties concerned should promptly resolve such disputes through

other means so that their rights and interests are not impaired.
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VI. Regulating Proceedings for Objections to Enforcement According to Law
— Issues and suggestions concerning enforcement objection action brought by the

parties concerned or non-parties

(I) Criteria for review of enforcement objection actioninitiated by non-parties

In the course of enforcement, the court froze the right of the party subject to
enforcement to use the state-owned land on BeijiangThird Road, Qingyuan City. A, a
non-party to the enforcementhad purchased the property on the said landbefore the
court seizes the property, and completed the required transfer formalities and obtained
the property ownership certificate.In other words, the right to use the land on which the
property and its shared area were based was no longer owned by the party subject to
enforcement, but rather by the non-party even before the court had frozen such right.
Within 15 days after its objection to enforcement was overruled, A initiated proceedings

for objection to enforcement.

Article 303 of the Interpretation of the Supreme Peoples Court on the Application of the Civil
Procedure Law of the People’s Republic of China provides that where a party not involved in
the case files a lawsuit of objections to enforcement, the following conditions shall also
be satisfied in addition to the requirements of Article 122 of the Civil Procedure Law: (a)
the application the said party for objection to enforcement has been rejected by a
people’s court in ruling; (b) there are express claims to preclude enforcement on the
subject matter, and such claims are not related to the original judgment or ruling; and (c)
the proceedings should be initiated within 15 days from the date of service of the ruling
on the objection to enforcement. The people’s court shall decide whether to docket the
case within 15 days upon receipt of the written complaint. Obviously, the criteria for
filing proceedings for objection to enforcement are different from the case filing
registration system. As such proceedings arise in relation to enforcement; the filing of
such proceedings should be reviewed in close consideration of the corresponding

enforcement case.

We suggest that the filing of proceedings for objection to enforcement should be
considered in view of the original judgment in force and the corresponding enforcement
case and objection to enforcement, and such proceedings may only be initiated after a
prior objection to enforcement is overruled. The key to successfully filing proceedings
for objection to enforcement is the relevance of such proceedings filed by the non-party
to the original judgment and ruling. A non-party in the proceedings for objection to

enforcement is, like a non-party in the objection to enforcement, not a partyto the
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enforcement but has a claim on the enforcement subject matter that entitles it to
preclude the transfer and delivery of or any other substantive right in relation to the
subject matter. Objections raised by a non-party should concern substantive rights in

relation to the subject matter of enforcement.

(IT) Action brought by non-party for objection to enforce on the real estate held in

its name

In the course of enforcement in a case, a non-party, A, initiated proceedings before the
court for objection to enforcement, requesting to stop infringement, remove obstacles,
and lift the seizure of the real estate in its name. A gave its grounds as follows: in the
related case concerning a dispute over the ownership of land, the court issued an
enforcement ruling on 18 October 2004, ordering to continue the seizure of the land-use
right owned by the party subject to enforcement, a certain economic cooperation bureau.
And A’s property was located on the land in relation to such right. In addition, according
to the property ownership certificate numbered 2806xxx issued by the People's
Government of Qingyuan Municipality on 21 September 2000, A was the owner of the
said property; A had purchased the property at cost on 27 April 2000 and owned 100%
share of the property under private ownership, while the right to use the corresponding
land was owned by the state; the area of the building base was 486.99 square meters, and

the floor area was 95.76 square meters.

We believe that the separation of property ownership and land-use rights is particular to
a special period, especially with housing-reform property. Real estate nowadays is largely
free of this problem. The effective court judgment held that the property ownership in
question was acquired through housing reform, and that the ownership had changed.
The Urban Real Estate Management Law of the People’s Republic of China and the Property Law
of the Peoples Republic of China have established the principle that real estate must be
transferred along with the right to use the land occupied by such real estate. Accordingly,
in acquiring the ownership of the property in question, the plaintiff had also acquired
the right to use the land occupied by the transferred property. Therefore, the
enforcement against the right to use the land in relation to the plaintiff’s property should
cease. As the property in question was part of a collective dormitory building, which was
indivisible, the right to use the land occupied by its building base area should also be
excluded from enforcement. In this case, the enforcement exclusions were based on
ownership, which was in essence an exercise of right of claim for cease of infringement
and removal of obstacles. Such circumstances fell within the application of Article 196

of the Civil Code of the People’s Republic of China, which sets out that the limitation of
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action does not apply to the right of claim for cease of infringements, removal of
obstacles, and elimination of dangers. Accordingly, limitation of action did not apply to

these proceedings for objection to enforcement.

Non-parties initiateproceedings for objection to enforcement mainly to use litigation as a
means to stop enforcement by the people’s court. We suggest that before filing an action
for objection to enforcement, non-parties should carefully examine whether they have
ownership of the subject matter of the enforcement or any other substantive rights
sufficient to prevent the transfer and delivery of the subject matter of the enforcement.
Proceedings for objection to enforcement frequently fall under fraudulent lawsuits. We
strongly advise non-parties against making fraudulent lawsuits by means of proceedings
for objection to enforcement, which infringes the legitimate rights and interests of

parties to the original litigation.

(IIT) Mediation in proceedings for objection to enforcement

In A and B’s dispute with Company C of Zhuhai under a charter party, the court made
an effective judgment on 2 July 2018, ordering Company C to pay hire to A and B at
CNY 645,000 and interest thereon. It was ascertained that Company C had a registered
capital of CNY 5 million, and its shareholders, D, E, and F, respectively contributed
CNY 2.55 million, CNY 1.45 million, and CNY 1 million, and respectively held 51%,
29%, and 10% of the shares. The deadline for capital contribution was set on 30
December 2060, and the paid-in capital was CNY 0. The court made an enforcement
ruling on 15 November 2020, ruling that Plaintiff D was added as a party subject to
enforcement, and that D should assume liabilities in the case to the extent of its
outstanding capital contribution of CNY 2.55 million. In the proceedings for objection
to enforcement, the parties reached a settlement and requested the court to issue a

mediation papet.

Through examination, the court concluded that the settlement agreement between the

parties concerned was not against the law and that a mediation paper could be issued.

In proceedings for objection to enforcement, mediation is not expressly prohibited by
law, but the issuance of a mediation paper will change the contents of the original
effective decision. If there are more than one party subject to enforcement in an
enforcement case, and proceedings for objection to enforcement are initiated by one or
more but not all the parties, a civil mediation paper only partially modifies the contents

of an effective judgment. To issue a civil mediation paper in proceedings for objection to
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enforcement in such circumstances, consideration should be given to the corresponding
enforcement case and the original effective judgment, in case the civil mediation paper

turns out unenforceable or there are obstacles to resuming the enforcement.

If parties to proceedings for objection to enforcement agree on mediation, it is advisable
for them to have mediation in the enforcement case, while dropping the proceedings for
objection to enforcement. Mediation in the course of an enforcement case is more
beneficial to the final resolution of disputes. This obviates civil mediation during
proceedings for objection to enforcement, which may lead to a retrial on the grounds of
fraudulent lawsuits and the revocation of the civil mediation paper, an adverse situation

of wasted proceedings.
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VIIL.Implementing Enforcement Procedures According to Law

(I) Enforcement of arbitral awards concerning third-party interests

An applicant for enforcement (the actual shipowner) and the party subject to
enforcement (the shipping company that was the nominal owner) applied for arbitration
regarding a dispute under the ship nominal ownership contract, and applied to the court
for enforcement after the arbitral award came into effect. One of the enforcement
requests was “to discharge the mortgage on the ship and change the ownership of the
ship to a third party designated by the applicant for enforcement”. After the enforcement
case was filed, it was ascertained that the ship had been registered with MSA as a
collateral for a loan by the party subject to enforcement in its capacity as owner of the
ship in order to borrow money from a third party. As regards the enforceability of the
said item under the arbitral award, the court inquired of the arbitration committee, which
responded that the award intended to set out that: “The respondent shall, within a
certain period after receiving the award, go through formalities for cancelling the
mortgage on the ship at issue. In particular, the respondent shall fulfil the conditions for
cancelling the mortgage by paying off the related debts and, after the mortgage is
cancelled, go through formalities under applicable ship registration laws to change the
ownership of the ship to the third party designated by the applicant. The award expressly
sets out that the respondent is liable for paying off the loan to cancel the mortgage and
for ceasing any act that infringes on the applicant’s lawful rights and interests in and to
the ships under the contract. However, the award does not serve as grounds for direct

discharge or cancellation of the mortgage on the ship.”

The statement of the arbitration commission clarified that the award did not justify
direct discharge or cancellation of the mortgage on the ship. In other words, to apply for
discharge of mortgage on the ship andchangeownership of the ship, the party subject to
enforcement shall first repay the debt secured by the mortgage. The court ascertained
there was no evidence that the party subject to enforcement had paid offto the third
party the debts in relation to the mortgage. The precondition was thus not met for
applying for discharge of the mortgage on and change of ownership of the ship. The
applicant for enforcement might apply for enforcement when the precondition was
fulfilled.

Arbitration is a private process not accessible to non-parties, but in some cases the
enforcement involves third parties. We thussuggest that, on one hand, arbitral bodies

should thoroughly investigate into the ownership status of the ship in question and other
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rights to such ship when reviewing the ownership of the ship and the ship nominal
ownership agreement; on the other hand, the actual owner should be cautious about any
nominal ownership relationship, and assess the risk of a nominal shipowner taking
advantage of its nominal ownership to mortgage the ship. This can help to prevent
situations in which the ship is still under mortgage after the nominal ownership contract

is dissolved.

(II) Hindering the handover of ships that have been auctioned off

In the enforcement of a case of dispute under a contract for financial loan secured by a
ship mortgage, the court duly arrested the ship owned by the party subject to
enforcement as such party refused to fulfil the effective judgment and had no other
property available for enforcement. The ship was then put under the care of Mr. and Mrs.
A, former crew members of the arrested ship. Later the ship was auctioned off. When
the court and the successful bidder came to where the ship was berthed for on-site
handover, the caretakers refused to disembark the ship or to cooperate with the court in
handing over the ship on the grounds that the party subject to enforcement had failed to
pay them the wages owed before the arrest of the ship. As the caretakers refused to fulfil
the effective ruling and hindered the court from duly handing over the ship, and in view
that they were not educated, the court decided to serve a pre-penalty warning on them.
Under the deterrent effect of the pre-penalty warning and the enforcement, the
caretakers eventually agreed to cooperate with the court in handing over the ship after a
day of mediation. They indicated that they would initiate legal proceedings to claim their
wages. To help them out, the court got a local legal aid agency involved to assist the
caretakers in their claim of wages. Subsequently, their dispute over wages was fully

resolved.

It’s common that some crew members would hinder the handover of ships after they are
auctioned off, on the grounds that shipowners do not pay crew wages, ship repair costs,
docking fees, or for other reasons. According to Articles 111(1)(5), 111(1)(6) and 115(2)
of the Civil Procedure Law, such act constitutes obstruction of civil actions. If any
person or persons still refuse to cooperate with the enforcement after the court’s
explanation, the court will fine or detain the person or persons primarily or directly
responsible for the hindering act, and if such act constitutes a crime, the person or
persons responsible will be held criminally liable. In the abovementioned compulsory
handover, the court introduced the pre-penalty warning, giving the persons concerned a
chance for remedy by serving this formal legal instrument before imposing a penalty.

This helped them correct their mistake and urged them to cooperate with the court in
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handing over the ship. Such measures reduced confrontation in the course of

enforcement and facilitated the enforcement.

We suggest that shipowner and caretakershould diligently fulfil their responsibilities for
managing and safekeeping ships under arrest. If the caretaker demands payment ofits
remunerations incurred during the arrest of ship, or if there is disputebetween the
caretaker and shipowner under the prior labour contract, the caretaker should apply for
review or confirmation through legal procedures to seek lawful allocation of the auction

proceeds of the ship. The caretaker should not hinder the handover of the ship.

(IIT) Withholding the cash value of insurance policy held bythe person subject to

enforcement

In the enforcement of a case of dispute under a contract of carriage of goods by sea, the
party subject to enforcement, A, did not fulfil its payment obligations after being served
the enforcement notice. An inquiry on the “head office to head office” network set up by
the Supreme People’s Court revealed no property owned by A, such as bank deposits.
But it was found that A had taken out seven personal insurance policies as the insured,
and the average premiums paid under each policy were over CNY 20,000. The court then
inquired of the insurers about the insurance product name, insured, beneficiary, cash
value, and other information on the seven insurance contracts. The court also informed
the person subject to enforcement that if the obligations were not fulfilled within the
prescribed time limit, the court would withdraw the cash value of the personal insurance
policies to settle the debts, and the person would have to bear the adverse consequences
of the surrender of the insurance policies. The person subject to enforcement did not
take any action. The court then froze one of the life insurance policies and, 15 days

afterwards, withdrew the cash value of the policy.

Personal insurance offers coverage for the life or health of a person. Main types of
personal insurance are life insurance, injury insurance, and health insurance. Certain
universal life insurance policies grant dividends and feature a cash value savings
component. They have become a common means of investment and financial
management. Due to their savings component and value, such policiesentitle their
holders not only to interest or other dividends during the policy term, but to take out a
loan against the policies to the extent of their cash value. Moreover, a policyholder may
unilaterally and unconditionally surrender the policy at any time during its term in order
to withdraw its cash value. With their ascertained cash value, the seven insurance policies

in question clearly could be considered property. Article 47 of the Insurance Law
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provides that “if the policyholder cancels the contract, the insurer shall refund the cash
value of the insurance policy as agreed within 30 days from the date of receipt of the
notice of cancellation”. Article 16(1) of the Interpretation of the Supreme People’s Court on
Several Issues Concerning the Application of the Insurance Law of the People’s Republic of China (111)
provides that “when the insured or the beneficiary requests for a refund of the cash value
of the insurance policy upon the dissolution of the insurance contract, the people’s court
does not grant such request if the insured or the beneficiary is not the policyholder,unless
otherwise agreed in the insurance contract”. Accordingly, after an insurance contract is
dissolved, the cash value of the insurance policy is vested in the policyholder in normal
circumstances. Therefore, the cash value of the insurance policies in question was owned
by the policyholder, A, as interest in property. Article 2(1) of the Regulations of the Supreme
People’s Court on the Seizure, Attachment and Freezing of Property in Civil Enforcement by the
People’s Courts provides that “the people’s court may seize, attach, or freeze movable
property in the possession of the party subject to enforcement, real estate registered in
the name of the party subject to enforcement, specific movable property, and other
property rights”. Commercial insurance products fall within the scope of “other property
rights”. Therefore, the cash value of the insurance policies in question could be deemed
subject matter of the enforcement as property rights of A, the person subject to

enforcement.

The person subject to enforcement was obliged to take active measures to fulfil the
obligations under the effective judgment. Where there was no other property available to
settle the debts, the person should have willingly withdrawn the cash value of the
insurance policies to pay off the debts. During the enforcement procedure, the court
requested the insurer to assist in withdrawing the cash value of the insurance policies to
repay the debts, so that the applicant for enforcement could realize the creditor’s rights
granted by the favourable judgment. Such request was in line with the compulsory nature
of enforcement conducted by the people’s courts, and was justified and reasonable. We
advise all persons subject to enforcement not to attempt to avoid their debts by means of
personal insurance. The courts’ inquiry network has linked to that of the insurance
industry, and all insurance products are now accessible for inquiry. Once any enforceable
insurance product is found in the name of a person subject to enforcement, the court
will force the surrender of such insurance product and withdraw the cash value of the
policy for enforcement purpose. Therefore, it is only right that persons subject to

enforcement should fulfil their obligations on time.
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I. Circunstancia bésica do julgamento maritimo

(1) Situagdo Geral

Em 2021, o Tribunal Maritimo de Guangzhou atendeu um total de 4.681 casos
(1.227 a mais que no ano passado, com uma taxa de crescimento anual de 35,52%),
incluindo 4.092 casos novos recebidos (1.232 a mais que no ano passado, com uma
taxa de crescimento anual de 43,08%) e 589 casos antigos. Além disso, 3.979 casos
foram encerrados (1.114 a mais que no ano passado, com uma taxa de crescimento
anual de 38,88%), a taxa de encerramento de casos foi de 85% (com uma taxa de
crescimento anual de 2,05%), a razdo entre casos recebidos e casos encerrados foi de
97,24%. O Valor de objeto dos casos novos recebidos foi de 8.000 milhdes de yuans,
a taxa de desisténcia por mediacdo foi de 50,07% e a taxa de casos de primeira
instancia em que ndo é pedido novo julgamento nem recurso foi de 77,63%.

Comparacdo de Casos Novos, Casos em Pendéncias e Casos Encerrados em 2021 com o

Ano Anterior

Unidade: caso
70% -

G0% -
m Ano 2021
50% -
B Ano 2020
30% -
0%

10% -

0%

Casos antigos Casos novos Casos encerrados Casos a resolver

Entre os casos novos recebidos, 2.211 eram casos civeis, que representaram
54,03% de todos 0s casos novos; 283 eram casos administrativos, que representaram
6,92% de todos os casos novos; e 1.598 eram casos de execucao, que representaram
39,05% de todos 0s casos novos.
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Proporc¢éo de Casos Novos por Categoria em 2021

m

Administrativi
© d __stat 0

™ Execugdo

Um total de 1.937 casos novos civis de primeira instancia envolveram um total

de 78 tipos de causa, dos quais os trés principais tipos de causa sdo disputa por
contrato de transporte de cargas em areas maritimas e em aguas conectadas com matr,
disputa por contrato de agenciamento de carga em areas maritimas e dguas conectadas
com mar e disputa por trabalho de tripulante.
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Entre os casos encerrados pelo Tribunal, 2.155 casos eram contenciosos
(incluindo 1.819 casos civis de primeira instancia e 336 casos administrativos de
primeira instancia), que representaram 54,16% de todos os casos encerrados; 271
casos eram nao contenciosos, que representaram 6,81% de todos 0s casos encerrados;
e 1.553 casos de execucéo, que representaram 39,03% de todos 0s casos encerrados.

Entre os casos encerrados de primeira instancia, 1.034 casos foram encerrados
por sentenca, que representaram 47,98%; 473 casos foram encerrados por mediacéo,
que representaram 21,95%; 606 casos foram encerrados por desisténcia da parte
interessada ou sentenca de desisténcia, que representaram 28,12%; e 42 casos foram
encerrados por outra forma, que representaram 1,95%.

Em 2021, tem um total de 1.598 casos novos de execucéo, incluindo 105 casos
antigos e 1.553 casos encerrados, e a taxa de encerramento dos casos de execucéo foi
de 91,19%. Entre eles, a propor¢do de casos com patrimdnio executavel encerrados
dentro do prazo de execucdo forgcada do titulo judicial foi de 98,18%, a taxa
qualificada de casos sem patrimonio executavel foi de 100%, a taxa de cobertura de
leil6es online foi de 100%, e o valor total da execucdo realizado foi de 484.989.700
yuans.

(I1) Caracteristicas dos Trabalhos de Julgamento e Execucdo em 2021

1. O numero de casos novos recebidos se aproximou de um maximo historico.
Foram 4.092 novos casos recebidos ao longo do ano, perto dos 4.260 casos em 2019,
0 segundo maior numero de novos casos recebidos da historia do nosso tribunal, e o
numero de casos recebidos basicamente se recuperou ao nivel anterior ao surto de
COVID-19. Além disso, foram encerrados 3.979 casos, 0 que também representa o
segundo maior nimero de casos encerrados na histéria do nosso tribunal.

2. O numero de casos administrativos novos recebidos e o nimero de casos
administrativos encerrados neste ano atingiram niveis recordes na histéria. Ao longo
do ano, foram recebidos 271 casos novos administrativos de primeira instancia e
encerrados 336 casos administrativos de primeira instancia, superando em muito o
numero de casos administrativos novos recebidos e encerrados nos anos anteriores. A
principal razdo para o aumento de casos administrativos é a influéncia da regulacéo
do ambiente ecoldégico marinho nos Gltimos anos, que relaciona significativamente a
caracteristicas de grupo.

3. A proporcéo de casos envolvendo outros paises e regides aumentou. Ao longo
do ano, foram recebidos 747 casos novos civis de primeira instancia relacionados com
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outros paises, Hong Kong, Macau ou Taiwan, representando 38,56% de todos os
casos novos civis de primeira instancia, com uma taxa de crescimento anual de
13,75%. Em todo o ano, foram encerrados 627 casos civis de primeira instancia
relacionados com outros paises, Hong Kong, Macau ou Taiwan, representando
34,47% de todos os casos de primeira instancia encerrados, com uma taxa de
crescimento anual de 5,15%. O nimero de casos novos civis de primeira instancia
relacionados com outros paises, Hong Kong, Macau ou Taiwan e 0 nimero de casos
civis de primeira instancia encerrados e relacionados com outros paises, Hong Kong,
Macau ou Taiwan ultrapassaram um terco do ndmero total de casos novos civis de
primeira instancia e um terco do nimero total de casos civis de primeira instancia
encerrados, respetivamente, com um aumento proporcional.

4. A eficécia da resolucdo diversificada de disputas é evidente. Com a ajuda da
mediacdo por advogados, por mediadores especiais, por associa¢des industriais e por
terceiros autorizados, bem como da media¢do combinada, etc., um grande nimero de
casos foi resolvido antes e durante o processo. Ao longo do ano, foram encerrados 52
casos de confirmagéo judicial de acordos de media¢do, com um aumento de 34 em
relacdo ao ano anterior, com uma taxa de crescimento anual de 188,89%. A eficacia da
resolucdo diversificada de disputas € evidente.

5. O estudo de casos tipicos excelentes deu resultados. O "Caso de disputa por
responsabilidade por danos pessoais em areas maritimas entre Fan XX, Guo XX e
Huang XX, Zhou XX, Luo XX." foi classificado como um caso tipico do Julgamento
Maritimo da China de 2020 pelo Supremo Tribunal Popular; o "Caso de processo
judicial instaurado por uma empresa de seguros em Taiwan contra uma empresa de
transporte maritimo em Libéria, uma empresa de transporte maritimo em Taiwan, Lin
XX e Zhang X por disputa de responsabilidade de dano de colisdo de navio" foi
classificado como um dos dez casos tipicos do tribunal popular de protecdo dos
direitos e interesses dos compatriotas de Taiwan do ano 2021 pelo Supremo Tribunal
Popular; o "Caso de processo judicial instaurado por Sumpu International Limited e
Chen X Yu contra Pacific International Lines por disputa de contrato de transporte de
cargas em areas maritimas" foi classificado como um dos casos tipicos de disputa
transfronteirica na Area da Grande Baia Guangdong-Hong Kong-Macau tratados
pelos tribunais de Guangdong do terceiro lote pelo Tribunal Provincial; o "Caso de
disputa por responsabilidade por danos pessoais em areas maritimas de 3 pessoas,
incluindo Lai X." foi classificado como um dos dez casos tipicos de assisténcia
juridica civil na provincia de Guangdong em 2021; o "Caso de disputa por contrato de
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parceria entre Wu X Xian e Wu X Da" foi incorporado na 8% edicdo de
"Tribunal-Caso" do ano 2021 pelo Tribunal Provincial.

6. Assuncao de responsabilidade na justica maritima. Num caso que diz respeito
a um contrato de transporte maritimo de mercadorias, a parte interessada estrangeira
levantou uma objecdo jurisdicional com o fundamento de que o conhecimento de
embarque envolvido continha uma clausula compromissoria valida. Depois que 0
nosso tribunal efetivamente rejeitou a objecdo, a parte interessada estrangeira
solicitou uma ordem anti-processo em um tribunal estrangeiro e obteve a concesséo
desse tribunal. A fim de salvaguardar a soberania judicial e proteger os direitos e
interesses legitimos da parte interessada chinesa, o nosso tribunal entdo ordenou a
parte interessada estrangeira que revogue, num prazo determinado, a ordem
anti-processo concedida pelo tribunal estrangeira, permitindo que a parte interessada
chinesa solicite uma injuncdo maritima. Num caso de apreensdo e leildo de navio
estrangeiro, 0 nosso tribunal superou dificuldades de prevencdo e controlo de
epidemia, impacto de tufdo e abandono de tripulantes, desempenhou um papel
proativo, invocou com precisdo as convengfes internacionais, aprofundou o
mecanismo de vinculagdo, promoveu a implementacdo de servicos de gestdo de
seguranca de terceiros e uniu-se a "justica na nuvem", para ajudar os tripulantes
estrangeiros a proteger seus direitos de acordo com a lei e, finalmente, resolveu com
sucesso 0s perigos causados pelo abandono da gestdo do navio pelo proprietario
estrangeiro e crise humanitaria causada pelo abandono de tripulantes.

7. Abertura de uma nova situacdo na aplicacédo da legislacdo maritima. Primeiro,
a emissdo da primeira notificacdo de aviso prévio de punicdo da provincia pela nossa
tribunal foi elogiada e promovida pelo Tribunal Provincial como medida inovadora na
execucdo; segundo, o0 mecanismo de execucao conjunto foi estabelecido e o acordo de
cooperacédo de dados AIS foi assinado com o Centro de Apoio a Navegacao do Mar do
Sul da China, para obter suporte técnico na busca e supervisdao de navios detidos
durante a execucdo; terceiro, o sistema de avaliacdo inteligente do big data para os
navios de leildo online foi desenvolvido para fornecer referéncia de preco para
comprador e vendedor, reduzindo o custo de avaliagdo; quarto, o trabalho de leildo
judicial online de navios tem sido continuamente promovido, para realizar a
visualizacdo, licitacdo e transferéncia por meio de rede, para que os procedimentos de
execucdo maritima possam ser feitos de forma publica e transparente.
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I1. Manutencdo da Ordem Juridica de Administracdo Maritima
de acordo com a Lei

— Questdes e Sugestdes em Casos Contenciosos Administrativos Maritimos
(1) Questdes sobre cumprir obrigacbes em nome da parte interessada

Um grande nimero de maricultores instalou ilegalmente um grande nimero de
instalacbes de maricultura de ostras na area maritima do local A, sem obter o
certificado de utilizacdo da area maritima e o certificado de maricultura, o que causou
um impacto grave no ambiente ecoldgico local. O 6rgao de administracdo de pesca do
local A desmantelou as instalagcdes de maricultura de ostras instaladas ilegalmente na
area maritima do local A por meio de cumprir obrigagdes em nome da parte
interessada. Alguns maricultores ficaram insatisfeitos com o desmantelamento
realizado pelo 6rgdo de administracdo de pesca do local A e entraram com acédo
administrativa no tribunal. O tribunal considerou que o érgdo de administracdo de
pesca do local A aplicou a lei de forma errada e confirmou que era ilegal desmantelar
as instalagdes ilegais de maricultura de ostras em nome da parte interessada.

O cumprimento em nome da parte interessada refere-se a execucdo
compulsoria em que o 6rgdo administrativo cumpre as obrigacdes da parte interessada
estipuladas diretamente por leis e regulamentos ou estabelecidas por atos
administrativos em nome da parte interessada e cobra as taxas necessarias, quando a
parte interessada se recusa a cumprir ou € incapaz de cumprir essas obrigacdes. O
cumprimento de obrigacdes em nome da parte interessada pode, por um lado, permitir
ao 6rgdo administrativo responder a diferentes situacdes de forma mais flexivel,
tempestiva e eficiente, e por outro lado, permitir ao 6rgdo administrativo contratar
terceiros especializados no tratamento de poluicdo ambiental e obstrucdo do trafego,
etc., usando o melhor das vantagens organizacionais do 6rgdo administrativo e das
vantagens técnicas dos terceiros especializados, economizando recursos
administrativos e melhorando a eficiéncia da governanca. No entanto, o escopo do
cumprimento de obrigacdes em nome da parte interessada tem suas limitagdes. De
acordo com as leis chinesas, o 6rgdo administrativo pode cumprir as obrigacGes em
nome da parte interessada somente quando a parte interessada deixar de cumprir as
obrigacBes de remover o incomodo e restaurar o estado original, e as consequéncias
colocaram ou colocardo em risco a seguranga do transito, causarem ou causardo
poluicdo ambiental, ou destruiram ou destruirdo recursos naturais.
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O que merece destaque € a qualificacdo de 6rgdos para a atuacdo em nome da
parte interessada. O artigo 34° da "Lei de Compulsdo Administrativa da Republica
Popular da China" (doravante denominada "Lei de Compulsdo Administrativa™)
estipula: "Depois de um 6érgdo administrativo tomar uma decisdo administrativa de
acordo com a lei, se a parte interessada ndo cumprir suas obriga¢Ges no prazo
determinado pelo 6rgdo administrativo, o Orgao administrativo com poderes de
execucdo administrativa deve fazer a execucdo compulsoria de acordo com o disposto
neste capitulo”. O "capitulo" mencionado neste artigo é o quarto capitulo da Lei de
Compulsdo Administrativa, e a seccdo Il do quarto capitulo dessa lei estabelece
disposicdes detalhadas sobre o cumprimento de obrigacdes em nome da parte
interessada. Depreende-se disso que somente o 6rgdo administrativo com poder de
execucdo administrativa pode atuar em nome da parte interessada, de acordo com a
"Lei de Compulsdo Administrativa”. Nesse caso, 0 6rgdo de administracdo de pesca
do local A ndo tem poder de execugdo administrativa, pelo que néo pode desmantelar
as instalacGes ilegais de maricultura de ostras em nome da parte interessada, pelo que
o tribunal considerou que o 6rgao de administracdo de pesca do local A aplicou a lei
de forma errada e confirmou que estava em violacdo da lei. Como Orgéo
administrativo sem poder de execucdo administrativa, deve requerer ao tribunal
popular a execucdo de acordo com o disposto no quinto capitulo da "Lei de

Compulséo Administrativa".

Sugerimos que, quando a parte interessada ndo pedir reconsideragdo
administrativa ou ajuizar acdo administrativa no prazo estipulado pela lei, nem
observar a decisdo administrativa, sendo necessaria a execucdo, 0 0rgédo
administrativo deve primeiro certificar-se de que tem o poder de execugdo
administrativa de acordo com a lei. Se tiver poder de execu¢do administrativa, o érgao
administrativo pode fazer a execucao de acordo com o disposto no quarto capitulo da
"Lei de Compulsdo Administrativa™; se ndo tiver, o 6rgao deve requerer ao tribunal
popular a execug¢do compulséria de acordo com o disposto no quarto capitulo da "Lei

de Compulsédo Administrativa™.

(1) Questdes sobre se os relatérios de identificacdo de responsabilidades

de acidente de trafego maritimo podem ser apelados

Um navio virou e afundou durante o transporte de areia do mar, causando
muitas baixas de tripulantes, o que constituiu um grande acidente de trafego
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aquaviario. Apos o acidente, a Administracdo Nacional de Seguranca Maritima criou
uma equipe de investigagdo de acidente de acordo com as leis e regulamentos
relevantes para investigar o acidente. A equipe de investigacéo identificou a natureza
e a responsabilidade do acidente, apresentou sugestfes de gestdo de seguranca e
opinides sobre a penalidade das partes responsaveis relevantes, e emitiu um relatorio
de investigacdo do acidente. O proprietario do navio ficou insatisfeito com o contetdo
do relatério e entrou com uma acdo administrativa no tribunal, pedindo revogar o
relatdrio de investigacdo do acidente emitido pela Administracdo Nacional de
Seguranca Maritima. O tribunal entendeu que a apuracdo de responsabilidades de
acidente de trafego pelo relatorio de investigacdo do acidente deste caso ndo pertence
a ato administrativo especifico, de modo que ndo se enquadrava no escopo de

atendimento de acdo administrativa, pelo que indeferiu o pedido do autor.

Sempre houve controvérsia sobre se os relatérios de identificacdo de
responsabilidades de acidente de trafego maritimo podem ser apelados, e também ha
contradicBes na pratica judicial. No inicio, os tribunais locais geralmente ndo
atenderam acGes administrativas movidas por partes interessadas contra relatérios de
identificacdo de responsabilidades de acidente de trafego maritimo. No entanto, em
maio de 2019, a Quarta Corte de Julgamento Civil da Supremo Tribunal Popular
esclareceu na resposta a "Carta da Administracdo de Seguranca Maritima do
Ministério dos Transportes para Esclarecer se o Relatorio de Conclusdo da
Investigacdo Maritima pode ser Processado” que, a conclusdo da investigacao
maritima pertence ao escopo de atendimento de agcdo administrativa. ApGs a emissao
dessa resposta, os tribunais maritimos comecaram a atender acfes administrativas
relativas a relatorios de identificacdo de responsabilidades de acidente de trafego
maritimo, mas as discussGes pertinentes ndo cessaram. Posteriormente, com a
implementacao oficial da "Lei de Seguranca do Trafego Maritimo™ revisada em 1 de
setembro de 2021, as questdes sobre se os relatorios de identificacdo de
responsabilidades de acidente de trafego maritimo podem ser apelados foram

novamente respondidas.

A Comissdo de Assuntos Legislativos do Congresso Nacional do Povo emitiu o
"Parecer sobre se a apuracdo de responsabilidades de acidente de trafego é um ato
administrativo especifico e se pode ser incluida no escopo de atendimento de acéo
administrativa" com codigo F.G.B.F.Zi ([2005] No.1, estipulando que: "De acordo

com o disposto no artigo 73° da Lei de Seguranca do Trafego Rodoviario, 0s
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relatorios de identificacdo de responsabilidades de acidente de trafego emitidos pelos
0rgdos de gestdo de trafego da Secretaria de Seguranca Publica devem ser usados
como provas para o tratamento dos casos de acidente de trafego. Portanto, a apuracéo
de responsabilidades de acidente de trafego ndo é um ato administrativo especifico e
nédo pode ser considerado como objeto da acdo administrativa em tribunal popular. Se
a parte interessada ndo estiver satisfeita com a indemnizacdo civil constante do
relatorio de identificacdo de responsabilidades de acidente de trafego, pode ajuizar
uma acdo civil no tribunal popular”. Embora este parecer se destine a apuracdo de
responsabilidades de acidente de trafego rodoviario, a apuracdo de responsabilidades
de acidente de trafego aquaviario e a apuracao de responsabilidades de acidente de
trafego rodoviario sdo ambas apuracfes de responsabilidade de acidente de trafego,
por isso, os relatdrios, conclusdes e pareceres envolvendo a investigacdo de acidente
de trafego aquaviario emitidos pelos 6rgaos de gestdo de trafego aquaviario tém a
mesma natureza dos relatdrios de identificacdo de responsabilidades de acidente de
trafego emitidos pelos 6rgédos de gestdo de trafego da secretaria de seguranca publica,
e ndo sdo atos administrativos especificos. O artigo 73° da "Lei de Seguranca do
Trafego Rodoviério da Republica Popular da China" revisada em 2011 estipula que
"O 6rgdo de gestdo de trafego da Secretaria de Seguranca Publica deve, com base na
investigacdo, inspecdo e verificagdo em locais de acidentes de trdfego e nas
conclus@es pertinentes da inspecdo e avaliacdo, elaborar atempadamente relatorios de
identificacdo de responsabilidades, que devem ser usados como provas para O
tratamento dos casos de acidente de trafego. Um relatério de identificacdo de
responsabilidades de acidente de trafego deve conter, pelo menos, os fatos basicos do
acidente, as causas e as responsabilidades das partes interessadas, e deve ser enviado
para as partes interessadas”. Este artigo reitera a opinido da Comissdo de Assuntos
Legislativos do Congresso Nacional do Povo, e esclarece que os relatdrios de
identificacdo de responsabilidades de acidente de trafego elaborados pelos Orgéos
administrativos devem ser usados como provas para 0 tratamento dos casos de
acidente de trafego, e ndo sdo atos administrativos especificos. O segundo parégrafo
do artigo 85° da "Lei de Seguranca do Trafego Maritimo da Republica Popular da
China" estipula que "O oOrgdao de gestdo maritimo deve emitir um relatério de
identificagdo de responsabilidades de acidente no prazo de 15 dias Gteis a contar da
data de recebimento do relatdrio de investigacdo de acidente de trafego maritimo, para
servir como uma prova no tratamento do acidente de trafego maritimo". Esta lei
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estipula que os relatorios de identificacdo de responsabilidades de acidente de trafego
maritimo sdo 0os mesmos que os relatérios de identificacdo de responsabilidades de
acidente de trafego rodoviéario, servindo como provas para o tratamento dos casos de
acidente de trafego. Além disso, o artigo 89° da "Ata da Reunido de Trabalhos de
Julgamento de Casos Comerciais e Maritimos Envolvendo Partes Estrangeiras de
Todos os Tribunais de Todo o Pais” emitida em 2021 também esclarece que 0s
relatorios de identificacdo de responsabilidades de acidente de trafego maritimo néo
podem ser apelados. Em suma, verifica-se que os relatérios de identificacdo de
responsabilidades de acidente de trafego maritimo ndo pertencem ao escopo de
atendimento de ac¢do administrativa.

A fim de melhorar ainda mais a credibilidade do relatorio de identificacdo de
responsabilidades de acidente de trafego maritimo e reduzir as disputas entre as partes
interessadas devido ao relatério de identificagdo de responsabilidades de acidente de
trafego maritimo. Sugerimos que o 6rgdo maritimo aprimore as suas proprias
capacidades de investigacdo maritima, melhore a sua competéncia de investigacao
maritima, melhore os procedimentos de investigacdo, aumente a transparéncia do
processo de investigacdo e a participagdo das partes interessadas do acidente de
trafego maritimo e proteja plenamente os direitos das partes interessadas. Além disso,
0 6rgdo maritimo pode estabelecer um procedimento especial de supervisdo e
correcdo para os relatorios de identificagdo de responsabilidades de acidente de
trafego maritimo para fornecer as partes interessadas alivios.

(111) Questdes sobre os procedimentos de avaliacdo e apreciacdo antes que
0 6rgao administrativo imponha uma san¢do administrativa

O orgédo de fiscalizagdo maritima do local B constatou que a cooperativa
pesqueira C tinha ocupado 112 hectares de area maritima sem obter o direito de uso
da area maritima, e aplicou uma multa de mais de 470 milhdes de yuans a C e
ordenou que C devolvesse a area maritima ilegalmente ocupada e restaurasse o estado
original da &rea maritima. C recusou-se a aceitar a decisdo da san¢cdo administrativa,
entdo solicitou ao governo do local B para reconsideracdo administrativa, e 0 governo
do local B manteve a decisdo da sangdo administrativa. No entanto, C recusou-se a
aceitar a decisdo de sancdo administrativa e o resultado da reconsideracdo

administrativa e ajuizou uma ac¢ao administrativa ao tribunal.

Apols o julgamento, o tribunal constatou que o relatério de levantamento e
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mapeamento usado como base para determinar a area de recuperacdo ilegal de terra ao
mar constante da decisdo da sancdo administrativa do 6rgdo de fiscalizacdo maritima
do local B recorrido envolvia evidentes violages processuais. Além disso, através da
investigacao local, o tribunal também constatou que alguns dos limites selecionados
para o levantamento e mapeamento nao eram razoaveis, resultando na area errada do
levantamento e mapeamento, e que houve um problema de penalidades repetidas, e
por isso decidiu anular a decisdo da sancdo administrativa e o resultado da
reconsideracao administrativa.

No processo de investigacdo e obtencdo de provas antes da tomada da deciséo da
sangao administrativa, o 6rgdo administrativo muitas vezes precisa contratar uma entidade
terceirizada para realizar avaliacdo e apreciacéo, e os resultados de avaliagdo e apreciacdo
também se tornardo uma base importante para a decisdo da san¢do administrativa.
Sugerimos que o0 6rgao administrativo possa prefixar os fatos incontestaveis antes de fazer
avaliacdo e apreciacdo, e determinar claramente o objeto que precisa ser avaliado e
apreciado; ao iniciar um processo de avaliagdo e apreciacdo e selecionar uma entidade
terceirizada de avaliacdo e apreciagdo, por um lado, assegure-se de que a entidade
selecionada possui as qualificagbes correspondentes e, por outro, negocie com a parte
interessada para estudar a possibilidade de selecionar uma entidade terceirizada por meio de
sorteio ou por outras formas justas e abertas; ao instalar os instrumentos de investigacao, a
parte interessada seja informada para testemunhar no local; a parte interessada seja
informada dos resultados de avaliacéo e apreciacdo em tempo habil; dé & parte interessada
um prazo e um canal para levantar objecdo aos resultados de avaliacdo e apreciacao, de
modo a resguardar seus direitos de representacéo e defesa. O Orgdo administrativo deve
garantir a legalidade e a equidade dos procedimentos de avaliacdo e apreciacdo, garantir
integralmente os direitos da parte interessada no processo de avaliacdo e apreciagéo,
consolidar a base da sancdo administrativa, melhorar a credibilidade do oOrgao
administrativo e reduzir a ocorréncia de disputas administrativas.
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I11. Manutencdo da Ordem Juridica do Mercado de
Agenciamento de Carga de acordo com a Lei

— Questdes e Sugestdes em Casos de Disputas de Agenciamento de Carga
Maritima

(1) Tratamento de questfes de intersecc¢éo entre caso civil e caso criminal em
disputas de agenciamento de carga maritima

Aempresa A e a empresa B assinaram um contrato de transporte, estipulando que
a empresa A contrata a empresa B de fazer a reserva do espaco de navio,
carregamento de navio e organizagdo de transporte em varios portos para cargas de
terceiros, e que as despesas relevantes incorridas durante o transporte seriam pagas
pela empresa B, e a empresa A reembolsaria a empresa B apds a confirmacdo das
faturas. Além disso, a empresa A exigiu que a empresa B entre em contacto com a
empresa C sobre a reserva do espaco de navio e transporte de carga. A empresa B
entdo assinou um contrato de agenciamento de cargas em areas maritimas com a
empresa C e contratou a empresa C de tratar os assuntos acima mencionados. Depois
disso, a empresa C entregou 0 conhecimento de embarque obtido da empresa A para a
empresa B, e a empresa B pagou as despesas relevantes para a empresa C. A empresa
C transferiu esse pagamento para a empresa A como frete apds a deducéo dos lucros e
taxas de agenciamento. Posteriormente, a empresa B entrou com acles judiciais
contra elas alegando que a empresa A néo fiz o reembolso e que a empresa C estava
envolvida em fraude e forneceu documentos falsos.

Na sentenca proferida, o tribunal constatou que o fato em que a empresa A
contratou a empresa B, a empresa B contratou a empresa C e a empresa C contratou a
empresa A leva a circulacdo de fundos em circuito fechado entre a empresa A, a
empresa C e o terceiro na forma de "apenas emissédo de documentos e ndo transporte
de carga”, ou seja, o transporte e agenciamento de cargas nao ocorrem de fato, todos
os documentos de transporte inclusive o conhecimento de embarque séo falsificados
pela empresa A por meio de edicdo computadorizada, sendo o expedidor,
transportador, nome quantidade de carga e demais informagfes sdo todas ficticias. O
representante legal da empresa A e os funcionarios da empresa C eram suspeitos de
fraude contratual e haviam sido investigados pelo 6rgdo de seguranca publica antes de
proferir a sentenca. Na sentenca proferida, o tribunal decidiu, como o representante
legal da empresa A e os funcionarios da empresa C foram suspeitos de fraude
contratual no processo de realizacdo de negdcios com a empresa B e foram

investigados pelo 6rgdo de seguranca publica com medidas compulsérias, e por as
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duas acgdes envolverem o mesmo fato, indeferir as a¢Oes levantadas pela empresa B
contra a empresa A e a empresa C, respetivamente, e entregar todos 0s arquivos e
materiais para o 0rgdo de seguranca publica para tratamento unificado, de acordo
como o disposto do artigo 11° dos "Regulamentos sobre Diversas Questdes Relativas
a Suspeitas de Crimes Econdmicos no Julgamento de Casos de Disputas Econémicas
do Supremo Tribunal Popular”, "Quando um tribunal popular receber um caso de
disputa econdmica e, ap6s o julgamento, considerar que nao se trata de um caso de
disputa economica e que € suspeito de envolver um crime econémico, devera decidir
indeferir a acdo judicial, e entregar 0s arquivos e materiais relevantes para o 6rgédo de
seguranca publica ou 6rgdo procuratério™.

Como tratar adequadamente com a intersecgdo entre caso civil/comercial e caso
suspeito de ofensa criminal sempre foi uma questdo bastante espinhosa na pratica
judiciaria. Considera-se geralmente que, no julgamento de tais disputas, é necessario
distinguir o limite entre disputa civil/comercial e crime, devendo ser aplicado o
"principio do julgamento separado”, ou seja, quando uma mesma parte interessada
esta envolvida tanto em disputa civil/comercial quanto em crime suspeito por fatos
diferentes, o caso civil/comercial e o caso criminal devem ser julgados separadamente.
No entanto, quando uma "mesma parte interessada” esta envolvida tanto em disputa
civil qguanto em crime suspeito por "mesmos fatos", os arquivos e materiais do caso
civil devem ser entregues ao 6rgéo de seguranca publica para julgamento unificado, a
fim de economizar recursos judiciais, identificar mais efetivamente os fatos do caso, e
salvaguardar os interesses legitimos da parte interessada.

Sugerimos que, em disputa civil/comercial e em disputa suspeita de ofensa
criminal, uma vez que a vitima tome conhecimento de que a outra parte é suspeita da
pratica de um crime, deve comunicar 0 caso ao 6rgdo de seguranca publica o mais
rapido possivel, e cooperar ativamente com o 6rgdo de seguranca publica na sua
investigacao, para resolver a disputa em conjunto com o caso criminal, ou, entrar com
uma acdo civil ap6s a conclusdo do processo criminal, para que a disputa possa ser
resolvida de forma rapida e completa. Se a disputa civil/comercial e a disputa suspeita
de ofensa criminal envolverem diferentes partes interessadas e diferentes relagdes
juridicas, e ndo pertencerem ao crime econdmico envolvendo a massa estipulado pela
lei, deve-se resolver a disputa civil/comercial por meio de acdo civil o mais rapido
possivel.

(I1) Questdes sobre a responsabilidade do agente de carga no caso de o
transportador se recusar a carregar contentor conforme planejado
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Em uma disputa por contrato de agenciamento de transporte maritimo, a empresa
A contratou a empresa B como agente de carga para enviar um lote de ldampadas do
porto de Shekou de Shenzhen para o porto de Apapa. A rota de transporte maritima
especifica é do porto de Shekou de Shenzhen para o terminal do porto de Nansha de
Guangzhou e depois do terminal do porto de Nansha de Guangzhou para o porto de
Apapa. Apo6s ser contratada, a empresa B entrou em contacto com a empresa de navio
C para reservar um espago no navio, mas quando estava pronto para ser enviado, a
empresa de navio C informou que 0 espaco do navio era muito apertado e as
mercadorias devem ser movidas para 0 proximo navio disponivel. A empresa B
informou imediatamente a empresa A deste fato e alterou a data de envio. Depois
disso, por ser dificil reservar um espaco, a rota de transporte maritima foi alterada
para ser sair do terminal do porto de Nansha de Guangzhou para Hong Kong e depois
de Hong Kong para o porto de destino. As mercadorias neste caso ndo puderam ser
enviadas conforme planejado devido ao espaco do navio aperto, resultando em taxa de
armazenamento adicional e taxa de detencdo de contentor. Apds o pagamento das
taxas a empresa B, a empresa A considerou que ndo era razoavel, entdo entrou com
uma acdo neste tribunal, solicitando que a empresa B as devolvesse. Na sentenca
proferida, o tribunal entendeu que a decis@o da empresa de navio C de néo carregar as
mercadorias no navio como planejado foi tomada de acordo com as condig¢des de
carga, e a empresa B, como agente de carga, ndo poderia intervir mas cumpriu a sua
obrigacdo de notificacdo, portanto ndo houve culpa. Com base nisso, o tribunal
afirmou a razoabilidade e a necessidade da taxa de armazenamento adicional e da taxa
de detencdo de contentor reclamadas pelo autor e, finalmente, apoiou algumas das
reivindicagdes da empresa A.

Devido ao impacto da epidemia do COVID-19, a capacidade logistica
internacional diminuiu, resultando em um aumento acentuado no frete de navios
porta-contentores, dificultando a reserva do espago de navio. Nesse contexto, também
ocorre com frequéncia a situacdo de que as empresas de navio ndo conseguem
carregar as mercadorias conforme planejado. A falha no carregamento das
mercadorias conforme planejado pode resultar num atraso na entrega, em disputas
comerciais e noutros custos adicionais, como taxa de armazenamento adicional e taxa
de detencgdo de contentor. Deve 0 agente de carga ser responsavel por danos causados
pela falha no carregamento das mercadorias como planejado? Na nossa opinido,
deve-se analisar a razdo da falha no carregamento conforme planejado para
determinar se o agente de carga é culpado, apurar a causalidade entre a falha e os
danos, e o valor dos danos. Se o carregamento ndo foi realizado no prazo devido a
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culpa exclusiva do transportador e 0 agente de carga nao teve culpa, o agente de carga
nédo deve responsavel pelos danos.

Sugerimos que, para reduzir e evitar a falha no carregamento conforme planejado
pela culpa exclusiva do transportador, o expedidor doméstico ou seu procurador deve
contratar um agente de carga de alta reputacdo e de boas qualificacbes. Para as
mercadorias com requisitos de tempo de entrega, é necessario reservar 0 espaco de
navio com antecedéncia e cumprir todas as formalidades exigidas antes de entrar no
porto, para garantir que as mercadorias entrem no porto com antecedéncia. O agente
de carga deve, ap0s ter recebido o aviso da empresa de navio sobre o falha no
carregamento conforme planejado, notificar imediatamente o expedidor, e tratar das
formalidades de alteracdo do navio e dos documentos de acordo como as instrucdes
do expedidor, assim como negociar ativamente com a empresa de navio para reduzir
ou evitar as despesas adicionais, a fim de minimizar os danos causados pela falha no
carregamento conforme planejado, além de guardar provas relevantes para esclarecer
a responsabilidade no futuro.

(111) Questbes sobre as dificuldades na determinacdo do valor das
mercadorias causadas pelo uso da licenca de exportacéo de terceiros

Para cumprir suas obrigacbes no contrato de venda com a empresa KK, a
empresa A reservou um espaco de navio com a empresa B e contratou a empresa B
para transportar 1 contentor de carga de 20 pés do porto de Shekou da China para o
porto de Incheon da Coreia do Sul. A empresa B emitiu uma cdpia do conhecimento
de embarque com o titulo da empresa B para a empresa A, e ambas as partes
concordam em entregar as mercadorias por telex (CY/CY), e a empresa A deveria
cumprir as formalidades da declaracdo de exportacdo por conta propria. Depois disso,
a empresa B reservou um espaco de navio com a empresa C e enviou as mercadorias
para Incheon, Coreia do Sul, mas depois disso, as mercadorias foram retiradas do
porto de destino sem a ordem emitida pela empresa A por telex. Como resultado, a
empresa A pediu a empresa B que compensasse cerca de 700.000 yuans pela perda
das suas mercadorias. Na sentenca proferida, o tribunal considerou que, no prazo de
responsabilidade da empresa B, as mercadorias foram retiradas sem a ordem da
empresa A por telex. e a empresa B afirmou que desconhecia o paradeiro das
mercadorias, deve-se considerar que as mercadorias foram perdidas. O tribunal
considerou que a empresa B havia de fato violado o acordo entre as duas partes sobre
a liberacdo das mercadorias e deveria compensar a empresa A pela perda das
mercadorias de acordo com a lei, no entanto, como as mercadorias neste caso foram
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exportadas pelo uso da licenca de exportacdo de terceiros, o valor indicado na
declaracdo aduaneira de exportacdo era inferior a um decimo do valor real das
mercadorias e ndo podia ser utilizado como base para determinar o valor das
mercadorias, ndo tendo a empresa A apresentado outras provas que comprovassem o
valor das mercadorias, pelo que a reclamacéo da empresa A foi rejeitada.

Geralmente, o uso da licenca de exportagdo de terceiros significa que uma
empresa sem direitos de importacdo e exportacdo ou uma empresa que tenha direitos
de importacdo e exportacdo mas ndo faca declaracdo aduaneira com seu préprio nome,
compra contratos de exportagdo, folha de verificacdo de exportacdo e outros
documentos de um terceiro com esses direitos, para fazer declaragdo aduaneira com o
nome do terceiro. Na modalidade de exportacdo pelo uso da licenca de exportacéo de
terceiros, o exportador nominal realiza falsas atividades comerciais de exportacéo, o
que produz um impacto negativo na ordem normal de exportacdo e induz facilmente
fraudes fiscais de exportagédo e outros comportamentos. Na modalidade de exportacédo
pelo uso da licenca de exportacdo de terceiros, as partes interessadas podem assumir
as responsabilidades administrativas e civis decorrentes das atividades ilegais. Neste
caso, devido ao uso da licenca de exportacdo de terceiros pela empresa A e a
declaracdo com valor falso, o formulario de declaracdo aduaneira ndo podde ser
utilizado como prova para a determinacdo do valor das mercadorias, € a empresa A
ndo conseguiu apresentar outras provas complementares, pelo que a reclamacgéo da
empresa A foi indeferido pela insuficiéncia de provas.

Sugerimos que, as empresas sem direitos de importacdo e exportacdo devem
exportar produtos através de procedimentos formais de agenciamento de comércio
exterior, e preencher o valor das mercadorias no formulario de declaracdo aduaneira
de forma verdadeira e completa. A empresa de despachante aduaneiro deve cumprir o
dever de diligéncia tendo em conta os interesses do cliente, estipular claramente a
forma de declaracdo com o cliente e explicar em pormenor o significado e os riscos da
modalidade de exportacdo pelo uso da licenca de exportacdo de terceiros.
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IV. Manutencéo da Ordem Juridica do Mercado de Transporte
Maritimo de Mercadorias de acordo com a Lei

— Questodes e Sugestdes em Casos de Disputas Relacionadas a Contrato de
Transporte Maritimo de Mercadorias

(1) Questdes sobre o portador legal do conhecimento de embarque ""a
ordem™

Em uma disputa por contrato de transporte maritimo de mercadorias, a empresa
A vendeu um lote de roupas masculinas para a empresa turca B e contratou a empresa
C para fazer reserva do espago de navio, reboque, carga e descarga, lacracdo e

LD

armazenamento. A empresa D emitiu um conhecimento de carga embarcada "a
ordem™ em nome do agente da empresa E. Apds a chegada das mercadorias no porto
de destino, a empresa D e a empresa E entregaram as mercadorias a terceiros sem o
endosso da empresa A sobre a transferéncia do conhecimento de embarque, causando
prejuizos econdémicos a empresa A (expedidor). Portanto, a empresa A entrou com
uma acgéo contra a empresa D e a empresa E no tribunal, solicitando que a empresa D
e a empresa E sejam condenadas a compensar solidariamente 1,99 milhdo de yuans
pela perda das mercadorias e juros, e arcar com todas as custas judiciais. O tribunal de
primeira instancia decidiu que a empresa E indemnizasse a empresa A pela perda das
mercadorias e juros com um valor de 1,99 milhdes de yuans, e a empresa E
recusou-se a aceitar a sentenca de primeira instancia e interpés recurso. O tribunal de
segunda instancia negou provimento ao recurso e manteve a decisdo inicial. A
empresa E levantou um recurso ao Supremo Tribunal Popular, e o Supremo Tribunal

Popular decidiu indeferir o pedido de recurso da empresa E.

Segundo o artigo 71° do "Cddigo Maritimo da Republica Popular da China"
(doravante denominada "Cddigo Maritimo™), "Constitui tal compromisso de entregar
as mercadorias pelo transportador uma disposi¢do no conhecimento de embarque que
declare que as mercadorias devem ser entregues a ordem de uma pessoa designada, ou
a encomenda, ou ao portador do conhecimento de embarque” e o segundo paragrafo
do artigo 79° do mesmo cédigo, "Um conhecimento de embarque "a ordem™ pode ser
transferido com endosso "a ordem" ou endosso em branco”, na sentenca proferida, o
tribunal entendeu que, como transportador, a empresa E emitiu um conhecimento de
embarque "a ordem" com a empresa A como expedidor, que constituia 0 compromisso
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de que as mercadorias deveriam ser entregues pelo transportador somente com o
endosso da empresa A sobre a transferéncia do conhecimento de embarque, e a
empresa A pode utilizar o conhecimento de embarque "a ordem™ para controlar as
mercadorias. Neste caso, depois que as mercadorias chegaram ao porto de destino, a
empresa E ndo cumpriu a sua obrigacdo de examinar seriamente se o recebedor
possuia legalmente o conhecimento de embarque e entregou as mercadorias ao
recebedor. Embora o recebedor possuia o conhecimento de embarque original emitido
pela empresa E, mas ndo foi endossado pela empresa A (expedidor), portanto, o
recebedor ndo era o legitimo portador do conhecimento de embarque original. A
empresa E também ndo apresentou outras provas suficientes para provar que o
recebedor possuia legalmente o conhecimento de embarque original. Portanto, a
entrega das mercadorias pela empresa E ao recebedor violou as disposicdes relevantes
do Cdodigo Maritimo e foi uma entrega errada, por isso, a empresa E deve ser
responsabilizada pelos danos correspondentes da empresa A.

Sugerimos que, quando o transportador emite um conhecimento de embarque "a
ordem”, deve cumprir a obrigacdo de examinar se 0 conhecimento de embarque
detido pelo recebedor foi endossado pelo expedidor. Se ap6s a chegada das
mercadorias ao porto de destino, o transportador entregar as mercadorias ao portador
do conhecimento de embarque sem endosso do expedidor, considerar-se-a que viola o
contrato de transporte maritimo de mercadorias e as disposi¢Oes legais de que um
conhecimento de embarque deve ser transferido com endosso do expedidor, por isso,
0 transportador assumird a responsabilidade de incumprimento contratual e
compensard o expedidor pelos danos causados pela entrega errada. Ao entregar as
mercadorias no porto de destino, o transportador deve fazer tratamentos diferenciados
de acordo com o tipo de conhecimento de embarque, e examinar cuidadosamente as
qualificacdes do portador do conhecimento de embarque, ndo acredite erroneamente
que as mercadorias podem ser liberadas mediante meramente a devolucdo do
conhecimento de embarque original, reduzindo assim os danos causados com isso.

(I1) Questdes sobre a identificacdo de "caracteristicas naturais ou defeitos
inerentes das mercadorias"

Em uma disputa por contrato de transporte maritimo de mercadorias, a empresa
A importou 40.000 toneladas de vinhaga de milho dos EUA e assinou um contrato de
venda com um exportador americano por meio de um agente de importacdo. As
mercadorias de 36.007,466 toneladas ao abrigo do contrato foram carregadas no navio
C da empresa B, e a empresa B emitiu um conjunto completo de conhecimentos de
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embarque originais. Essas mercadorias foram transportadas de forma maritima para o
porto de Chiwan, em Shenzhen, e 0 navio ndo enfrentou condi¢cdes meteorologicas
severas ou grandes ondas durante a viagem. Apos a chegada do navio C ao destino,
verificou-se que algumas das mercadorias apresentavam diferenca de cor, resultando
em danos as mercadorias. Uma vez que a empresa B, como transportador real, ndo
guardou e cuidou cuidadosamente das mercadorias, e houve negligéncia, a empresa A
entrou com uma agao contra a empresa B no tribunal, solicitando que a empresa B
seja condenada a compensar USD 1.094.945 e RMB 8.281.221 pelos danos das
mercadorias e juros, e arcar com todas as custas judiciais. O tribunal de primeira
instancia decidiu que a empresa B indemnizasse a empresa A pelos danos das
mercadorias e juros com um valor de USD 1.055.022,05 e RMB 4.576,56, e a
empresa B recusou-se a aceitar a sentenga de primeira instancia e interpds recurso. O
tribunal de segunda instancia negou provimento ao recurso e manteve a decisdo
inicial.

Segundo o artigo 51° do "Cddigo Maritimo", O transportador ndo sera
responsavel pela perda ou dano das mercadorias ocorrido durante o periodo de
responsabilidade do transportador decorrentes ou resultantes de qualquer uma das
seguintes causas: ...(ixX) caracteristicas naturais ou defeitos inerentes das
mercadorias ...O transportador que tem direito a exoneracdo da responsabilidade pela
indemnizagdo prevista no numero anterior, incumbe a ele o Onus probatorio,
ressalvadas as causas indicadas no numero (ii)", na sentenca proferida, o tribunal
entendeu que, a empresa B deveria arcar com o 6nus probatério para provar que a
mudanca de cor das mercadorias era causada por suas caracteristicas naturais ou
defeitos inerentes. As chamadas caracteristicas naturais ou defeitos inerentes das
mercadorias devem ser entendidas como caracteristicas ou defeitos inerentes e
essenciais das proprias mercadorias, implicando que os danos as mercadorias sejam
inevitaveis e insuperaveis durante o processo de transporte sob mesmas condic¢Ges de
transporte. A empresa B argumentou que os danos as mercadorias foram causados
pelas suas caracteristicas naturais ou defeitos inerentes, mas as provas apresentadas
pela empresa B eram insuficientes para provar que as mercadorias tinham tais
caracteristicas naturais ou defeitos inerentes, e a empresa B ndo podia provar que 0s
danos as mercadorias eram devidos a causa mencionada no nimero ix do primeiro
paragrafo do artigo 51° do "Cddigo Maritimo", por isso, a empresa B deve ser
responsabilizada pela indemnizacdo nos termos do primeiro paragrafo do artigo 46°
do "Codigo Maritimo".
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A base legislativa para a disposicdo do ndamero ix do primeiro paragrafo do
artigo 51° do "Codigo Maritimo”, "caracteristicas naturais ou defeitos inerentes das
mercadorias” € principalmente o numero (m) do segundo paragrafo do artigo IV do
Regulamento de Haia "Desfalque de volume ou de peso, ou qualquer outra perda ou
dano resultante de defeito inerente, natureza especial ou vicio préprio da mercadoria™.
Ou seja, a fonte da disposi¢cdo de “caracteristicas naturais ou defeitos inerentes das
mercadorias”" deve ser "defeito inerente, natureza especial ou vicio proprio da
mercadoria”, e "inerente (inherent em inglés)" significa "imanente, intrinseco,
especifico e inseparavel”. Sugerimos que, ao entregar as mercadorias ao transportador
para transporte, o expedidor deve fazer registos sobre a entrega e recebimento das
mercadorias e, se necessario, pode registar o processo de embalagem ou carregamento
das mercadorias no cartorio. O transportador deve apresentar provas suficientes para
provar que, nas mesmas condigdes normais de transporte, mesmo que o transportador
tenha cumprido a obrigacao de gerir as mercadorias conforme estipulado no artigo 48°
do "Codigo Maritimo™ e tenha tomado as devidas precaucdes, os danos ndo podem ser
evitados. Somente neste caso o transportador pode ser isento de responsabilidade.

(111) Questdes sobre a aplicabilidade da ""Clausula de Desconhecido™

Em uma disputa por contrato de transporte maritimo de mercadorias, a empresa
A transportou um lote de lingotes de cobre dos EUA para Gaolan, na China, e emitiu
um conjunto completo de conhecimentos de embarque "a ordem™ originais. A empresa
B prestou servicos de financiamento para uma empresa ndo envolvida no caso
assinando um contrato de venda, e obteve o conjunto completo de conhecimentos de
embarque originais mencionados através do pagamento por carta de crédito com um
valor de USD 2.511.278,445. Quando os 24 contentores neste caso foram enviados
dos EUA para Hong Kong e aguardavam o transporte em transito, a empresa A
solicitou a empresa B que fornecesse o nome chinés das mercadorias para que o
transportador real, a empresa C, pudesse declarar o manifesto do navio para a
autoridade chinesa. No entanto, quando o inspetor abriu os contentores para inspecao,
descobriu que as mercadorias neles ndo eram os lingotes de cobre especificados no
conhecimento de embarque, mas lamas. A empresa B ndo recebeu as mercadorias
envolvidas e ndo apresentou provas relevantes a empresa C para provar o valor das
mercadorias. Em seguida, a empresa C enviou as mercadorias de Hong Kong para a
Cidade de Ho Chi Minh, no Vietname, para destruicdo. A empresa B entrou com uma
acdo contra a empresa A no tribunal alegando que a empresa A ndo entregou as
mercadorias envolvidas, solicitando que a empresa A seja condenada a compensar
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USD 2.511.278,445 pela perda das mercadorias, e arcar com todas as custas judiciais
e honoréarios do advogado. O tribunal de primeira instancia indeferiu o pedido da
empresa B, e a empresa B recusou-se a aceitar a sentenca de primeira instancia e
interpds recurso. O tribunal de segunda instdncia negou provimento ao recurso e
manteve a deciséo inicial.

Na sentenca proferida, o tribunal entendeu que, as mercadorias envolvidas eram
carregadas e transportadas em contentores, sendo que o acondicionamento, contagem,
lacracdo e declaracdo das mercadorias como lingotes de cobre foram feitos pelo
expedidor, e a empresa A havia anotado na frente do conhecimento de embarque uma
clausula de desconhecido que ndo se responsabiliza pelo estado real das mercadorias.
No caso de as mercadorias serem transportadas em contentores, com base na
eficiéncia do transporte maritimo e nas préaticas de transporte maritimo de contentores
ao longo dos anos, o transportador s € obrigado a verificar o peso das mercadorias
quando estejam disponiveis as condi¢des de pesagem, e ndo é responsavel pelo estado
real, quantidade, volume, etc., das mercadorias acondicionadas, contadas e lacradas
pelo expedidor. A clausula de desconhecido (ex. desconhecido do nome da mercadoria)
anotado pelo transportador na frente do conhecimento de embarque e de outros
documentos de transporte maritimo ndo viola o disposto nos artigos 75° e 77° do
"Cédigo Maritimo", e essa clausula de desconhecido produz efeitos sobre o portador
legal do documento de transporte maritimo ou destinatario, independentemente de o
documento de transporte maritimo ser ou ndo transferivel. No caso de o documento de
transporte maritimo conter uma clausula de desconhecido, embora o transportador
ainda tenha obrigacbes obrigatorias de navegabilidade, controlo de mercadorias e
evitacdo de desvio irracional, o transportador € responsavel apenas pelo transporte e
pela indemnizacdo legal por danos, diferenca ou perda das mercadorias efetivamente
carregadas nos contentores, ndo das mercadorias indicadas nos documentos, a menos
que o transportador saiba ou deva saber claramente o estado real das mercadorias e
faca uma anotacdo falsa, ou, acordo em contrario.

Este tipo de casos serve também de alerta as entidades prestadoras de servigos
de financiamento. Sugerimos que, na prestacdo de servicos de financiamento, as
entidades prestadoras de servicos de financiamento sejam cautelosas, e trabalnem bem
na investigacdo das qualificacBes das entidades financiadas, da autenticidade das
operacdes de financiamento, da autenticidade dos objetos, e da verdadeira solvéncia
das entidades financiadas.

85



V. Aplicacéo do Procedimento de Confirmacé&o Judicial de acordo
com a Lei

— Questdes e Sugestdes sobre a Solicitacdo da Confirmacdo do Acordo de
Mediagéo

(1) Caracteristicas da confirmacao judicial

Em outubro de 2020, o navio Y afundou nas aguas perto de Zhanjiang,
Guangdong, resultando no desaparecimento de muitos tripulantes, incluindo fulano e
sicrano. A mae (A), o conjuge (B), o filho (C) e a filha (D) do fulano tém disputas
com o empregador, o afretador a casco nu E e o proprietario de navio F. Apos a
mediacdo ser conduzida por um comité de mediagdo do povo, A, B, C, D e as
empresas E e F chegaram a um acordo em 14 de novembro de 2020 e assinaram um
contrato, estipulando que as empresas E e F pagariam 1,15 milhdo de yuans em trés
parcelas para resolver finalmente as disputas acima em um pacote. Apds pagar a
primeira parcela, as empresas E e F deixaram de pagar o valor restante conforme
acordado, e A, B, C e D solicitaram repetidamente o pagamento sem sucesso, e
entraram entdo com uma acao no tribunal em 14 de setembro de 2021 para exigir que
as empresas E e F pagassem as duas parcelas restantes. Apos o julgamento, o tribunal
decidiu, em 29 de novembro, a favor das reivindicagcdes dos quatro autores. Por outro
lado, a mée (G) e o pai (H) do sicrano também chegaram a um acordo com as
empresas E e F sob a mediagdo de um comité de mediacdo do povo sobre a
indemnizacao e assinaram um contrato em 16 de abril de 2021. Como as duas partes
concordaram em parcelar e o prazo de pagamento era longo, no dia 21 de abril as
empresas G, H e as empresas E e F solicitaram em conjunto a confirmag&o judicial.
Em 25 de abril, apds o julgamento, o tribunal considerou que o acordo de mediacao
alcancado entre os requerentes preenchia as condigdes legais para a confirmagéo
judicial do acordo de mediacdo, e decidiu confirmar a validade do contrato de
mediacédo, devendo ambas as partes cumprir voluntariamente as suas obrigaces em
conformidade com o acordo de mediagdo. Se uma das partes se recusar a cumprir ou
ndo cumprir todas as suas obrigacOes, a outra parte pode solicitar a execugdo ao
tribunal popular.

As duas disputas acima mencionadas em que o paradeiro da tripulacdo era
desconhecido devido ao mesmo acidente foram resolvidas sob a mediacdo dos
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comités de mediacdo do povo locais. Em uma das disputas, uma das partes ndo
cumpriu o acordado e a outra parte entrou com uma agdo ao tribunal para pagamento
como acordado apos varios pedidos de pagamento sem sucesso, que acabou sendo
apoiado pelo tribunal através de uma série de procedimentos judiciais como acusagao
e audiéncia judicial. Essa disputa levou quase 1 ano desde o0 momento em que um
acordo foi alcancado até uma sentenca exequivel. Na outra disputa, as partes
solicitaram conjuntamente ao tribunal a confirmacéo judicial do acordo de mediacédo
apOs a assinatura de um contrato por escrito, e o tribunal fez uma decisdo
confirmando a validade do contrato de mediacdo 4 dias depois. Essa disputa levou
apenas 9 dias desde o momento em que um acordo foi alcancado até uma sentenca
exequivel. A partir desta comparagdo, pode-se perceber que o procedimento de
confirmacéo judicial tem vantagens incomparaveis na reducdo do custo da resolucéo
de disputas e na melhoria da eficiéncia judicial quando as partes chegam ao acordo de
mediacdo. De acordo com o artigo 202° da "Lei de Processo Civil da Republica
Popular da China", uma sentenca proferida do tribunal popular que confirme a
validade de um contrato de mediacdo é exequivel. Além disso, de acordo com o artigo
187° da "Lei de Processo Civil da Republica Popular da China" e o artigo 8° dos
"Regulamentos Sobre o Pagamento das Custas Judiciais”, o periodo para a
confirmacdo judicial de um acordo de mediacdo, que € um dos processos Civis
especiais, é de 30 dias, e 0s requerentes ndao precisam pagar custas judiciais. Portanto,
em comparacdo com o processo civil normal, o sistema de confirmacao judicial tem
como caracteristicas 0 menor tempo de julgamento e sem custas judiciais, mas como o
sistema ndo foi amplamente divulgado, ndo tem sido muito utilizado.

O sistema de confirmacdo judicial, como uma parte importante do
estabelecimento e melhoria de um mecanismo de resolucdo de disputas que combina
procedimentos contenciosos e nao contenciosos, foi instituido com o objetivo de
orientar, promover e garantir o mecanismo de media¢do ndo contenciosa a nivel
judicial, podendo atender as necessidades das partes para resolver disputas de forma
diversa e melhorando a eficiéncia judicial. Sugerimos que, apds chegar a um acordo
de mediacdo sobre uma disputa, as partes possam fazer pleno uso das vantagens do
sistema de confirmacdo judicial, solicitar ao tribunal popular a confirmagdo da
validade do contrato de mediagéo e obter a sentenca judicial exequivel com o custo
minimo, de modo a assegurar a boa execug¢do do acordo de mediacao.
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(11) Procedimentos de solicitacdo da confirmacao judicial

O navio de pesca X, propriedade conjunta dos residentes A e B da Regido
Administrativa Especial de Hong Kong, colidiu com o cargueiro Y da empresa C e
afundou, pelo que A e B contrataram advogados para apresentar queixa ao tribunal,
solicitando C seja condenada a compensar a perda do navio de pesca e a perda
causada por ndo pode pescar no periodo de pesca. Apos a mediacdo conjunta antes do
processo judicial por um mediador especialmente convidado pelo tribunal, as duas
partes chegaram a um acordo e assinaram um contrato de mediacdo em 2 de julho de
2021. Em 6 de julho, as duas partes solicitaram conjuntamente ao tribunal para a
confirmagéo judicial e, em 9 de julho, o tribunal confirmou a validade do contrato de
mediacgdo através de uma confirmacéo judicial online. Posteriormente, a empresa C
cumpriu voluntariamente todas as suas obrigacdes de acordo com o contrato de
mediagéo confirmado judicialmente pelo tribunal.

O caso acima mencionado € uma histdria de sucesso em que as partes solicitaram
a confirmacdo judicial em estrita conformidade com os procedimentos legais, e as
partes também obtiveram bons resultados na execucdo de todas as obrigacdes
conforme o contrato de mediacdo. De acordo com o artigo 201° da "Lei de Processo
Civil da Republica Popular da China”, o artigo 33° da "Lei de Mediacdo Popular da
Republica Popular da China" e os artigos 353°, 355° e 356° da "Interpretacdo do
Supremo Tribunal Popular sobre a Aplicacdo da Lei do Processo Civil da Republica
Popular da China", os requerentes da confirmacao judicial sdo ambas as partes do
contrato de mediacdo; o prazo de solicitacdo é de 30 dias a partir da data de entrada
em vigor do contrato de mediacdo; a forma de solicitacdo pode ser escrita ou oral; a
que tribunal solicitar: se a organizacdo de mediacdo for convidada pelo tribunal
popular para realizar a mediacdo, a solicitacdo deve ser submetida ao tribunal popular
que fez o convite; se a organizagdo de mediagdo realizar a mediacdo voluntariamente,
a solicitacdo deve ser submetida ao tribunal popular de nivel basico do local do
domicilio das partes, ou do local onde fica o objeto ou do local onde encontra a
organizacdo de mediacdo; se a disputa relacionada ao contrato de mediacdo estiver
sob a jurisdicao do tribunal popular intermediario, a solicitacdo deve ser submetida ao
tribunal popular intermediario; Os documentos apresentados com a solicitacdo
incluem o contrato de mediacdo, o certificado da organizacdo de mediagdo que
preside a mediacdo, o certificado de direitos de propriedade relacionados com o

contrato de mediacdo, bem como a identidade, domicilio, informacdes de contacto e
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outras informacdes basicas de ambas as partes.

Sugerimos que, as partes sigam rigorosamente os procedimentos legais de
solicitacdo da confirmacdo do contrato de mediacdo, caso contrario, a solicitacdo
poderé ser indeferida. Especialmente considerando que a confirmacdo do contrato de
mediacdo depende da vontade subjetiva de ambas as partes, a solicitacdo deve ser
feita por ambas as partes no prazo de 30 dias a contar da entrada em vigor do contrato
de mediacdo. A fim de evitar o remorso de qualquer das partes, recomenda-se solicitar
ao tribunal popular competente para confirmar a validade do contrato de mediacéo
imediatamente apds a entrada em vigor do contrato de mediacdo, a fim de evitar o
descumprimento dos termos do contrato de mediag&o.

(111) O @mbito de aplicacéo e o conteudo de revisdo da confirmacao judicial

O navio de areia auto-descarga Y de propriedade de A derivou para uma area de
agua na provincia de Guangdong devido ao rompimento da corrente de ancoragem
durante o periodo de ancoragem, resultando em danos aos equipamentos de
reproducdo e produtos aquaticos de 8 aquicultores, incluindo B. Ap6s a mediagdo de
um comité de mediacdo do povo, A e os 8 aquicultores, incluindo B, finalmente
chegaram a um acordo sobre o valor da compensacao e assinaram um contrato de
mediagdo. Apos a solicitagdo conjunta de ambas as partes, o tribunal decidiu
confirmar a validade do contrato de mediac&o. Posteriormente, como A ndo cumpriu
as suas obrigacbes de acordo com o contrato de mediacdo, os 8 aquicultores,
incluindo B, solicitaram ao tribunal a execugdo compulséria da decisdo de
confirmacéo judicial. Durante o processo de execucao, descobriu-se que A ndo tinha
outros bens para executar, exceto 0 navio do caso. Ao considerar a execugdo do navio
do caso, uma vez que a decisdo de confirmacdo judicial ndo pode confirmar o
privilégio maritimo, os 8 aquicultores, incluindo B, ndo podem exercer diretamente o

privilégio maritimo sobre o0 navio.

A confirmacdo judicial tem as caracteristicas de ser rapido e conveniente para o
povo, mas ndo é aplicavel a todas as disputas mediadas por organizacdes de mediacéo.
Por exemplo, no caso acima, os 8 aquicultores, incluindo B, ndo podem exercer o
privilégio maritimo sobre o navio do caso através da confirmacao judicial. Isto porque
o privilégio maritimo tem a natureza de direito real, e 0s contratos de mediacdo de
disputas que envolvam a confirmacdo de direitos reais e direitos de propriedade
intelectual ndo se enquadram no ambito da confirmacdo judicial, de acordo com o
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artigo 357° da "Interpretacdo do Supremo Tribunal Popular sobre a Aplicacéo da Lei
do Processo Civil da Republica Popular da China". De acordo com o disposto neste
artigo, também nédo estdo no ambito da confirmacéo judicial as seguintes disputas:
disputas que ndo se enquadram no ambito do atendimento pelo tribunal popular;
disputas destinadas a confirmar a nulidade, validade ou dissolucdo de uma relacdo
conjugal, relacdo sanguinaria, relacdo de adocdo e outras relacGes de identidade;
disputas aplicaveis a outros procedimentos especiais, procedimentos para anuncio e
procedimentos de faléncia. Além disso, para as disputas que se enquadram no ambito
da confirmacdo judicial, nem tudo o conteldo de mediagdo alcancada pelas partes
pode ser confirmado judicialmente. O artigo 360° da "Interpretacdo do Supremo
Tribunal Popular sobre a Aplicacdo da Lei do Processo Civil da Republica Popular da
China" estipula que, se o contrato de mediacdo violar as disposicdes legais
obrigatdrias, prejudicar os interesses do pais, 0s interesses sociais e publicos, 0s
direitos e interesses legitimos de terceiros, violar a ordem publica e os bons costumes,
ou violar o principio da voluntariedade, ou o contetdo nédo for claro o suficiente, o
tribunal popular devera indeferir a solicitacao.

Sugerimos que, as partes em disputas compreendam completamente o ambito de
aplicacdo e o contetdo de revisdo da confirmacgéo judicial, de modo a fazer pleno uso
deste sistema para proteger seus proprios direitos e interesses. Para as disputas que se
enquadrem no ambito da confirmacdo judicial, a mediacdo deve seguir 0s principios
da legalidade e da voluntariedade, o conteddo da mediacdo deve respeitar 0s
regulamentos pertinentes, e a solicitacdo deve ser feita em estrita conformidade com
0s procedimentos legais, para obter uma sentenca exequivel da confirmacéo judicial;
para as disputas que ndo se enquadrem no ambito da confirmagéo judicial, devem ser
resolvidas por outros meios em tempo Util, de modo a ndo afetar os seus préprios
direitos e interesses.
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V1. Regularizacédo da Acdo Judicial de Objecéo a Execucao de acordo
coma Lei
— Questdes e Sugestbes sobre a Objecao a Execucdo Levantada por Parte Interessada
ou por Parte ndo Envolvida no Caso

(1) Critérios para julgar uma acéo judicial de objecdo a execucéo levantada
por parte ndo envolvida no caso

Durante um processo de execucdo, o tribunal apreendeu o direito de uso do
terreno de propriedade estatal da pessoa sujeita a execucdo na Terceira Estrada de
Beijiang, em Qingyuan. A pessoa ndo envolvida no caso A comprou a casa envolvida
no caso antes da apreensdo pelo tribunal e cumpriu as formalidades de transferéncia
de imovel de acordo com a lei e obteve o certificado de direito imobiliario, ou seja,
antes da apreensdo pelo tribunal, a casa envolvida no caso e o direito de uso do
terreno de propriedade estatal relacionada a casa ndo sdo mais propriedade da pessoa
sujeita a execucdo, mas sim propriedade da pessoa ndo envolvida no caso. A pessoa
ndo envolvida no caso apresentou uma acao judicial de objecdo no prazo de 15 dias
apos a rejeicdo da objecdo a execucdo.

O artigo 305° da "Interpretacdo do Supremo Tribunal Popular sobre a Aplicacéo
da Lei do Processo Civil da Republica Popular da China" estipula que, além de
cumprir o disposto no artigo 119° da "Lei de Processo Civil", a a¢do judicial de
objecdo a execucdo levantada pela parte ndo envolvida no caso deve também
preencher as seguintes condicdes: (i) o pedido de objecdo a execucdo levantada pela
parte ndo envolvida no caso foi rejeitado pelo tribunal tribunal; (ii) existem razdes
claras para impedir a execucdo do objeto executado, e as razdes ndo tém nada a ver
com a sentenga ou decisdo inicial; (iii) a acdo judicial deve ser levantada no prazo de
15 dias a contar da notificacdo da decisdo sobre a objecdo a execucdo. O tribunal
popular deve decidir se deferir a acdo judicial no prazo de 15 dias a contar da data de
recebimento da acdo judicial. Obviamente, os critérios de deferimento da acéo judicial
de objecdo a execucdo sao diferentes dos do sistema de registo de processos, porque a
acao judicial de objecdo a execucdo é uma acdo decorrente da execucdo, e a sua
revisao de deferimento deve ser intimamente combinada com o processo de execucao.

Sugerimos que, o deferimento da acdo judicial de objecdo a execucdo seja feito

levando em consideracdo a sentenca proferida original, o caso de execucdo e a
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objecdo a execucdo, e a acdo judicial de objecdo a execucdo sO pode ser levantada
apos a rejeicao do pedido de objecdo a execucdo. A relevancia entre a acdo judicial de
objecdo a execucdo levantada pela parte ndo envolvida no caso e a sentenca/deciséo
original € o fator-chave para o sucesso da acdo judicial de objecdo a execucdo. A parte
ndo envolvida no caso na acao judicial de objecdo a execucdo e a parte ndo envolvida
no caso na objecdo a execucao tém os mesmos critérios de determinacgéo, e ambos se
referem a pessoa que ndo seja parte interessada com direito substantivo o suficiente
para impedir a transferéncia e entrega do objeto executado. A objecéo levantada pela
parte ndo envolvida no caso esta relacionada ao direito substantivo do objeto
executado.

(11) Acgao judicial de objecdo a execucao levantada por parte ndo envolvida
no caso com base em imdével de sua propriedade

Durante um processo de execucdo, A pessoa ndo envolvida no caso A entrou com
uma ac¢do judicial de objecdo a execugdo no tribunal, solicitando a cessacdo de
infracdo, a remocdo de obstaculos e o levantamento das medidas de apreensdo do
imovel de sua propriedade. O motivo para tal € que, num caso de disputa do direito de
propriedade do terreno, o tribunal emitiu uma sentenca de execucdo em 18 de outubro
de 2004, decidindo continuar a apreender o direito de utilizacdo do terreno da pessoa
sujeita a execucdo (uma entidade de cooperacdo econdmica). O imovel de A estad
localizado no terreno de propriedade da pessoa sujeita & execucdo (uma entidade de
cooperacdo econdémica) encontrada apreendida. Além disso, segundo o certificado de
direito de propriedade de terreno e imdvel com referéncia Y.F.D.Z.Zi N° 2806xxx
emitido pelo Governo Popular Municipal de Qingyuan em 21 de setembro de 2000, o
proprietario do imdvel é A; o imovel foi comprado a preco de custo em 27 de abril de
2000 e A possui toda a parte do imovel; a propriedade do imével é privada; o direito
de uso do terreno é de propriedade estatal; a area de construcdo do edificio onde fica o
imovel é de 486,99 metros quadrados e a area de construcdo do imovel é de 95,76
metros quadrados.

Na nossa opinido, a separacdo de imovel e terreno é um sistema especial formado
em um periodo histérico especial, que é mais comum para imdveis de reforma
habitacional. Geralmente, este problema ndo existe em imoveis construidos nas
Ultimas décadas. Na sentenca proferida, o tribunal entendeu que, neste caso a
aquisicdo da propriedade do imdvel foi decorrente da reforma habitacional, o
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proprietario do imdvel mudou, e o autor obteve automaticamente o direito de uso do
terreno ocupado pelo imdvel ao obter a propriedade do imdével, de acordo com o
principio de transferéncia integrada de imdvel e terreno estabelecido na "Lei de
Administracdo de Imdveis Urbanos da Republica Popular da China" e na "Lei de
Propriedade da Republica Popular da China". Portanto, a execucéo do direito de uso
do terreno ocupado pelo imovel do autor deve ser interrompida e excluido. E, uma vez
que o edificio dormitério a que pertence o imovel é indivisivel, o direito de uso do
terreno correspondente & area de construgdo do edificio dormitério também deve ser
excluido do ambito de execucdo. Nesse caso, a execucdo foi excluida com
fundamento na propriedade, devendo o pedido ser essencialmente um pedido de
cessacdo de infragdo e remocéo de obstaculos, pelo que deve aplicar-se o artigo 196°
do "Codigo Civil da Republica Popular da China" que estipula que as disposi¢des
sobre prazo prescricional ndo se aplicam ao pedido de cessacdo de infracdo, remocéo
de obstaculos ou eliminacdo de perigo, ou seja, as disposi¢cBes sobre prazo
prescricional ndo devem ser usadas para limitar a acéo judicial de objecdo a execucéo
neste caso.

O principal objetivo de uma pessoa nao envolvida no caso entrar com uma agéo
judicial de objecdo a execucao é impedir a execugdo pelo tribunal popular. Sugerimos
que, antes de apresentar uma objecdo a execucdo, a pessoa nao envolvida no caso
deve confirmar cuidadosamente se é o proprietario do objeto executado, ou se possui
outros direitos substantivos que sejam suficientes para impedir a transferéncia e
entrega do objeto executado. Além disso, acOes judiciais de objecdo a execucdo sao
frequentemente falsificadas, por isso alertamos cada pessoa ndo envolvida no caso
para ndo usar o sistema de acdo judicial de objecdo a execucdo para fazer acOes
judiciais falsas e infringir os interesses do titular de direitos e interesses legitimos na

acdo original.
(111) Mediacéo da acéo judicial de objecdo a execucao

Em uma disputa por contrato de afretamento de navio entre A, B e a empresa de
Zhuhai C, o tribunal proferiu uma sentenca efetiva em 2 de julho de 2018, ordenando
que a empresa de Zhuhai C pague aluguel de 645 mil de yuans e juros devidos para A
e B. De acordo com a investigacdo, a empresa de Zhuhai C tem um capital social
subscrito de 5 milhdes de yuans, e D, E e F sdo seus socios, cujos montantes de
subscricdo e quotas sdo respetivamente: D subscreveu 2,55 milhdes de yuans e detém
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51% das acdes; E subscreveu 1,45 milhdo de yuans e detém 29% das acOes; F
subscreveu 1 milhdo de yuans e detém 10% das a¢des. O prazo de integralizagdo do
capital social é até 30 de dezembro de 2060 e o0 montante integralizado até 0 momento
é de 0 yuan. Portanto, o tribunal emitiu uma decisdo de execucdo em 15 de novembro
de 2020, decidindo adicionar o autor D como a pessoa sujeita a execu¢do do processo
de execucdo (2018) Y. 72 Z. No° 395, e ser responsavel pelas dividas no caso dentro
da faixa de 2,55 milhdes de yuans que ainda ndo foram aportados. Na acéo judicial de
objecdo a execucdo, as duas partes chegaram a um acordo e solicitaram ao tribunal a

emissao de um contrato de mediacéo.

Apos o julgamento, o tribunal considerou que o acordo de mediagdo alcancado

pelas partes no caso ndo violou a lei e poderia emitir um contrato de mediacéo.

Na acdo judicial de objecdo a execucdo, a mediacdo ndo €& expressamente
proibida por lei, mas a emissdo do contrato de mediacdo pode alterar o contetdo
especifico da sentenca proferida. Em um processo de execucdo, se houver varias
pessoas sujeitas a execucdo e apenas uma ou algumas delas entrarem com acdo
judicial de objecdo a execucdo, o contrato de mediacdo civil s6 pode alterar parte do
contetido especifico da sentenga proferida. Nesse caso, para emitir um contrato de
mediacéo civil sobre a acdo judicial de objecdo a execucgdo, é necessario coordenar
bem o processo de execucdo e a sentenca proferida, de modo a evitar que o contrato
de mediacdo civil seja inexequivel ou haja obstaculos para a recuperagdo do processo

de execucéo da sentenca proferida.

Caso as partes envolvidas numa acdo judicial de objecdo a execucdo estejam
dispostas a mediar, sugerimos que, as partes coloquem a media¢do no processo de
execucdo, podendo a acdo judicial de objecao a execucdo ser retirada. A introducédo de
mediacdo da disputa no processo de execucdo é mais propicia para a resolugdo final
da disputa, porque a introducdo da mediacdo civil na acdo judicial de objecdo a
execucdo pode causar novo julgamento e anulagdo do contrato de mediagéo em razéo
de ac¢des judiciais falsas, resultando em situacdo desfavoravel de repeticdo processual.
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VI11. Promocéo do Processo de Execucéo de acordo com a Lei

(1) Questdes sobre a execucao envolvendo direitos e interesses de outros
em sentenca arbitral

Num caso, o0 requerente da execucéo (o proprietario real do navio) e a pessoa sujeita a
execucdo (a empresa de navio vinculada) solicitaram uma arbitragem devido a disputa sobre
0 contrato de vinculagdo do navio e, ap6s a entrada em vigor da sentenca arbitral, solicitaram
ao tribunal para a execucdo compulsdria, incluindo “cancelar o registo da hipoteca do navio e
transferir a propriedade do navio para um terceiro designado pelo requerente da execugao".
Ap06s o julgamento da execucdo, verificou-se que, quando a pessoa sujeita a execugdo
tomava dinheiro emprestado de um terceiro, o navio foi registado como a hipoteca do
empréstimo na Administracdo de Seguranga Maritima pela pessoa sujeita & execucao,
na qualidade de proprietario do navio. O tribunal enviou uma carta a0 comité de
arbitragem envolvido perguntando sobre a executoriedade da sentenca arbitral, e o
comité de arbitragem respondeu afirmando que o texto da sentenga era: "O requerido
deve, dentro de um determinado prazo apds o recebimento da sentenga, cumprir as
formalidades e procedimentos necessarios do cancelamento do registo da hipoteca do navio
envolvido no caso, incluindo a liquidagdo das dividas decorrentes da hipoteca e o
cumprimento das condigBes para o cancelamento o registo da hipoteca e, ap6s o
cancelamento do registo da hipoteca, cumprir as formalidades de transferir a propriedade do
navio para um terceiro designado pelo requerente da execucédo, de acordo com as leis e
regulamentos relevantes de registo de navios. Esta sentenca especifica que o requerido tem a
responsabilidade legal de cancelar o registo da hipoteca mediante o reembolso do empréstimo,
deixar de infringir o contrato e garantir os direitos e interesses legitimos do requerente ao
navio, mas o registo da hipoteca do navio ndo pode ser diretamente cancelado ou anulado

com base nessa sentenca’.

A carta explicativa do comité de arbitragem deixou claro que a sentenca arbitral
ndo pode ser usada para cancelar ou anular diretamente o registo da hipoteca do navio,
ou seja, a premissa de pedir o cancelamento do registo da hipoteca do navio e a
alteracdo da propriedade do navio € que a pessoa sujeita a execucdo deve quitar as
dividas decorrentes da hipoteca. Apds a investigacdo, o tribunal entendeu que nao havia
provas que comprovam que a pessoa sujeita a execucdo tenha liquidado as dividas
decorrentes da hipoteca ao terceiro, pelo que as condigdes para cancelar o registo da hipoteca

do navio e alteracdo da propriedade do navio ndo foram preenchidas. O requerente da
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execucdo deve requerer a execucdo quando as condigdes estiverem preenchidas.

Devido as caracteristicas de ndo publico e de sigilo do processo arbitral e a
questdo de envolvimento de direitos e interesses de terceiros durante o processo de
execucao arbitral, a fim de garantir a eficacia da execu¢do do caso, sugerimos que,
por um lado, a instituicdo de arbitragem deve realizar uma investigacdo abrangente
sobre a propriedade do navio envolvido e outros direitos a ele inerentes ao julgar a
determinacdo do proprietario do navio e o contrato de vinculagdo do navio; por outro
lado, o proprietario real do navio deve tratar com cuidado a relagdo de vinculagéo e
avaliar o risco do proprietario falso usar a sua qualidade de proprietario registado para
registar a hipoteca do navio, de modo a evitar que o navio continua a ser vinculado a

hipoteca apds a rescisdo do contrato de vinculagcdo do navio.
(11) Questdes sobre o impedimento da transferéncia apos o leildo do navio

Em uma disputa por contrato de empréstimo financeiro com um navio
hipotecado, o tribunal apreendeu o0 navio pertencente a pessoa sujeita a execucdo de
acordo com a lei porque a pessoa sujeita a execugdo se recusou a realizar a sentenga
proferida e ndo tinha outros bens executaveis, e ordenou que o casal A, ex-tripulantes
do navio zelar o navio. Depois de 0 navio ter sido leiloado com sucesso, o tribunal e o
vencedor do leildo dirigiram-se ao cais do navio para transferir o navio, mas 0s
zeladores recusaram-se a desembarcar e cooperar com o tribunal para entregar o navio
sob a alegacéo de que a pessoa sujeita a execucdo ndo pagar os salarios devidos antes
da apreensdo do navio. Tendo em vista que os zeladores se recusaram a cumprir a
sentenca proferida, impediram que o tribunal entregasse o navio de acordo com a lei,
e tendo em vista o baixo nivel de escolaridade dos zeladores, o tribunal decidiu emitir
uma notificacdo de aviso prévio de punicdo contra eles. Sob a ameacga da notificacéo
de aviso prévio de punigdo e execucdo por forca da lei, apds um dia de mediagdo, 0s
zeladores do navio finalmente concordaram em cooperar com o tribunal na
transferéncia do navio, dizendo que eles reivindicariam seus salarios através de
procedimentos legais ap6s o desembarque. Para este fim, o tribunal também
coordenou com as entidades locais de assisténcia juridica para prestar assisténcia
juridica aos zeladores do navio para reivindicar os seus salarios e, depois disso, a
disputa sobre os salarios dos zeladores do navio foi totalmente resolvida.

Na transferéncia do navio apos o leildo, alguns tripulantes muitas vezes obstruem
a entrega do navio alegando que o proprietario deixa de pagar a eles salarios, taxas de
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reparo do navio, taxas de atracacdo, etc. De acordo com o disposto nos numeros (V) e
(vi) do primeiro paragrafo do artigo 111° e no segundo parégrafo do artigo 115° do
"Processo Civil", tal ato constitui um impedimento a acao civil. Se, ap0s a explicacao
do tribunal, os tripulantes ainda ndo cooperarem com o tribunal para a execucdo, 0
tribunal multara ou prendera o principal responsavel ou o responsavel direto. Se o ato
constituir crime, o tribunal investigara a responsabilidade criminal de acordo com a
lei. Nessa transferéncia compulséria do navio, o tribunal emitiu uma notificacdo de
aviso prévio de punicdo, cujo objetivo é dar & parte interessada uma oportunidade de
corrigir seu erro atraves de um documento legal formal, ajuda-la a corrigir seu erro e
exorta-la a cooperar com o tribunal na entrega do navio, reduzindo o antagonismo na
execucdo, de modo a obter um melhor efeito da execugao.

Sugerimos que, o proprietario do navio e o zelador do navio cumpram suas
obrigacgdes de gestdo do navio durante o periodo de apreensdo do navio para garantir a
seguranca do navio no mesmo periodo. Se o zelador alegar que ha disputa sobre a
remuneracdo durante a apreensdo do navio ou sobre o contrato de servigo laboral
celebrado com o proprietario do navio, deve solicitar ao tribunal que a investigue ou a
confirme por meio de procedimentos legais, e participe da distribuicdo das receitas
provenientes do leildo do navio de acordo com a lei, e ndo deve impedir a
transferéncia do navio.

(111) Questdes sobre a deducdo do valor monetério da apolice de seguro da

pessoa sujeita a execucao durante a execucao

Na fase de execucdo de um caso de disputa por contrato de transporte maritimo
de cargas, a pessoa sujeita a execucao A deixou de cumprir a obrigacdo de pagamento
apos o recebimento da notificagdo da execucdo. Apos a investigacdo em todo o pais,
ndo se verificou que a pessoa sujeita a execucao tivesse quaisquer depdsitos bancarios
ou outros bens exequiveis, mas verificou-se que ele havia adquirido 7 seguros
pessoais como tomador, e 0 prémio médio pago por cada seguro ultrapassa 20.000
yuans. O tribunal, entdo, consultou a empresa seguradora sobre o tipo, segurado,
beneficiario, valor monetario e outras informacdes dos 7 contratos de seguro, e
advertiu a pessoa sujeita & execugdo que, caso ndo cumprisse a obrigagdo no prazo
prescrito, o tribunal utilizaria o valor monetério das apdélices de seguro pessoal para
quitar as dividas, e a pessoa sujeita a execucao arcaria com as consequéncias adversas
decorrentes do cancelamento dos seguros. Diante dessa situacdo, a pessoa sujeita a

97



execucdo ndo sabe o que deve fazer. Depois que o tribunal congelou uma apdlice de
seguro pessoal por 15 dias, o valor monetario da apolice de seguro pessoal foi
deduzido.

Os seguros pessoais sao seguros que tém como objeto de seguro a vida e o corpo
pessoal, e dividem-se principalmente em trés tipos: seguro de vida, seguro de
acidentes e seguro de salde. Alguns seguros de vida universal e inteira tém
caracteristicas tipicas de poupanca e valor, e se tornaram uma forma mais comum de
investimento e gestdo financeira. Essas caracteristicas de poupanca e valor nao
significam apenas que o tomador pode obter juros e outros dividendos durante a
vigéncia do contrato de seguro, mas também que o tomador pode obter empréstimo de
penhor limitado ao valor monetario da apoélice de seguro e que o tomador pode
rescindir unilateralmente e incondicionalmente o contrato de seguro a qualquer
momento durante o periodo do seguro para receber o valor monetéario da apdlice de
seguro. Apdés investigacdo, verificou-se que o valor monetario das 7 apdlices de
seguro tinha dbvia natureza financeira. Além disso, de acordo com o artigo 47 da "Lei
dos Seguros™ que estipula que "Quando o tomador de seguro rescindir o contrato, a
seguradora deve reembolsar o valor monetario da apdlice de seguro conforme
acordado no contrato no prazo de 30 dias a contar da data de recebimento do aviso de
rescisdo do contrato” e o primeiro paragrafo do artigo 16 da "Interpretacdo sobre
Diversas Questdes Relativas a Aplicacdo da Lei dos Seguros da Republica Popular da
China pelo Supremo Tribunal Popular (I111)" que estipula que "Quando o contrato de
seguro for rescindido, se o tomador de seguro, o segurado e o beneficiario sdo pessoas
diferentes, e o segurado ou o beneficiario solicitar o reembolso do valor monetéario da
apolice de seguro a ele, o tribunal popular ndo o apoiard, salvo disposicdo em
contrario do contrato de seguro", ap6s a rescisdo do contrato de seguro, o valor
monetario da apolice geralmente deve ser reembolsado ao tomador. Portanto, o valor
monetario da apolice de seguro referido acima é considerado como propriedade
pertencente ao tomador A. De acordo com o primeiro pardgrafo do artigo 2° das
"Disposi¢cbes do Supremo Tribunal Popular sobre Encerramento, Apreensdo e
Congelamento de Bens em Execucéo Civil pelos Tribunais Populares” que estipula
que "Um tribunal popular pode encerrar, apreender ou congelar os bens moveis
ocupados por uma pessoa sujeita a execucao, bem como os bens imdveis, bens moveis
especificos e outros bens registados em nome da pessoa sujeita & execucdo”, 0s
produtos de seguros comerciais enquadram-se no ambito de outros direitos de
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propriedade previstos neste disposto legal. Portanto, o valor monetario da apolice de
seguro referido acima pode ser considerado como propriedade da pessoa sujeita a

execucdo A, podendo ser objeto executado neste caso.

A pessoa sujeita a execucdo tem a obrigacdo de tomar as medidas ativas para o
cumprimento da sentenca proferida, devendo, na falta de outros bens para quitar as
dividas, tomar a iniciativa de retirar o valor monetario da apdlice de seguro para
quitar as dividas. No processo da execucao, o tribunal exige que o tomador auxilie no
retirada do valor monetério da apodlice de seguro para pagar as dividas do tomador e
realizar a efetivacdo dos direitos do credor da parte vencedora (requerente da
execucao), o que esta de acordo com o carater compulsério da execucgdo do tribunal
popular e é justificado e razoavel. Sugerimos que, a parte sujeita a execucao desista da
ideia de que "uso do seguro pessoal para fugir de dividas" o mais rapido possivel,
porque o sistema de investigacdo e controlo do tribunal estd conectado ao sistema da
industria de seguros, e os produtos de seguro ja foram considerados objetos de
investigacdo e controlo. Uma vez constatado que existe um produto de seguro
executdrio em nome da pessoa sujeita a execucdo, o tribunal cancelard o seguro de
acordo com a lei e retirara o valor monetario da apolice de seguro da pessoa sujeita a
execucao para execucgdo. Por isso, para a pessoa sujeita & execucao, € melhor cumprir
a sua obrigacdo voluntariamente o mais rapido possivel.
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